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counsel. The additions that haye been made to the present edition are 
not of secondary interest ; they comprise such essentials as directions for 
the composition of prospectuses and for practice in winding up and in 
arrangements with creditors .... We can confidently recommend 
Mr. Palmer*8 book to the large class whom it concerns.'* — I%e Timet, 

** The first edition of this book appeared in 1877, and in our reyiew of it 
we ' Tcntured to predict that Mr. Palmer's notes would be found of great 
practical utility in guiding opinions on many complicated questions of 
law and practice.' That this forecast has been fulfilled may be fairly 
asserted, not only from the appearance, thus early, of a second edition, but 
also from the reputation which ]S£r. Palmer's work has acquired .... 
In our review of the first edition we entered so fully into the scope and 
merits of Mr. Palmer's work, that it is unnecessary for us again to call 
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known and has become too much of a standard work to require such treat- 
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are in any way connected with Companies." — Law Journal. 
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Speaking from practical experience in the use of the volume, we can con- 
fidently recommend it to the profession." — Law Magazine, 

** Use of the first edition of Mr. Palmer's book in practice enables us to 
speak with some confidence of the excellence of its design and of the ex- 
ecution being on the whole careful and satisfactory. The present edition 
appears in a considerably enlarged form and includes a large number of new 
forms . . . Both as regards memoranda and articles, we are glad to 
observe increased attention paid to the * private ' Company, which now 
occupies ho much of the attention of the Company draftsman . . . The 
orders and precedents in winding nf Have been enormously increased in 
number, and are now a most complete collection, covering the proceedings 
at every stage. It will be seen that the s chi? ^ the work has been largely 
increased." — Solicitors* Journal. 
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PREFACE TO THIRD EDITION. 

Thb object of this work, as may be gathered from the title 
page, is to supply promoters, shareholders, directors, secre- 
taries, creditors, and others with information upon the 
many legal and practical questions which commonly arise 
in connection with companies. 

In England alone there are many thousand companies 
formed under the Act of 1862, now carrying on business. 
The capital invested in these companies amounts to several 
hundred millions sterling,* and the number of such com- 
panies increases at the rate of more than a thousand per 
annum. 

Moreover, Acts in terms almost identical with those of 
the Companies Act, 1862, are in force in India, Australia, 
New Zealand, and Canada, and large numbers of limited 
companies have been and are from time to time being 
formed under those Acts. 

In these circumstances, it is obvious that the number 
of persons connected with and the interests involved in, 
such companies must be very large. 

The Author has made extensive additions in the present 
edition. In particular an Appendix has been added on the 
conversion of business concerns into Private Companies ; 
a subject which day by day is attracting more attention. 

The following abbreviations are used ; — 

The Companies Act, 1862 (25 & 26 Vict. c. 89), is 
referred to as the Act of 1862. 

The Companies Act, 1867 (30 & 31 Vict. c. 131), is 
referred to as the Act of 1867. 

The Act 42 & 43 Vict. c. 76, is referred to as the 
Companies Act, 1879. 

The Act 43 & 44 Vict. c. 19, is referred to as the 
Companies Act, 1880. 

The second edition of the Author's work (intituled 
" Company Precedents for use in relation to companies 
under the Companies Acts, 1862 to 1880," is referred to 
as ** Company R^cedents." 

FRANCIS B. PALMER. 

5, New Square, Lincoln's Inn, 
December^ 1881. 

* See Appendix to the Report oi th^ ^ft\&^ C»«iK!CK&.\ftRk <:Jv '^'e^ 
House of CommoBs on the Compamea A.Ci\,ft,\%^1,\^^*^ ^'^^»«iRPcvV^*\ 
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THE 

SHAREHOLDERS' AND DIRECTORS' 
LEGAL COMPANION. 



PRELIMII^AEY. 



Part I. of the Companies Act, 1862, pennits of the 
fonnation of companies of three kinds: (1) limited by 
shares, (2) limited by guarantee, (3) unlimited.* 

In this work it is intended to deal for the most part with 
companies limited by shares, and accordingly in the follow- 
ing pages, except where otherwise expressed, 

" a company " means a company limited by shares, 

A company is a body corporate, i,e,, an artificial person 
created by law. It comes into existence upon the issue 
by the Registrar of Joint Stock Companies of a certificate 
stating its name, and that it is incorporated, and it con- 
tinues to exist until it has been dissolved in accordance 
with the provisions of the Act of 1862. 

Every company formed under the Act of 1862 has its 
" Memorandum of Association," which upon its formation 
is registered with the Registrar of Joint Stock Companies, 
and remains in his custody : it states, among other things, 
the name of the company, its objects, and the amount of 
its capitaL 

* As to unlimited companies, see infira, p. 97. As to companies 
limited by guarantee, see infra, pp. 98, 95. 

As to the registration of chambers of commerce, and social, charit- 
able, and benevolent societies without the word *' Limited," see 
infra, p. 96. 

As to the mode of forming a company under Part I. of the Act, 
see infra, p. 78. 

As to the formation of a company by deed of settlem.esk.t«xA'c«iS&3K- 
tration under Part VII. of the Act, Bee iufra) "^^ \^*l . 



2 THE REGULATIONS. 

In addition to this document, most companies so formed 
have "Articles of Association" (also registered), which 
contain a series of rules for the regulation of the husiness, 
and the determination of the respective rights, duties, and 
powers of the shareholders, directors, and officers of the 
company. Those companies so formed which have not got 
articles of association are governed hy the regulations con- 
tained in the Tahle marked A in the First Schedule to the 
Companies Act, 1862. A copy of Tahle A will be found 
infra^ p. 115. 

Where a company has articles of association, they gene- 
rally contain a clause declaring that " Tahle A shall not 
apply to this company," and accordingly in such case Table A 
has no application. But in other cases the articles of asso- 
ciation ciilj contain a small number of rules, and provide, 
that subject to these rules Table A shall apply, or at any 
rate do not exclude Table A. In such cases the company 
is governed by its articles, so far as they go, and in other 
matters by Table A, for Table A applies so far as it is 
not expressly excluded. In the following pages the 
expression 

" THE REGULATIONS " 

of the company, means the regulations which in each case 
may happen to be appHcable, whether the same are (I) 
articles of association entirely excluding Table A ; or (2) 
the regulations contained in Table A, where that Table is 
not excluded; or (3) articles only in part excluding 
Table A, together with what is not excluded. 

Sections 19 and 64 of the Act of 1862 require that a 
copy of the memorandum and articles of association, and of 
any special resolutions that may have been passed, shall be 
forwarded to every member at his request on payment of the 
sum of one shilling, or such less sum as may be prescribed by 
the company for each copy. In default, the company incurs a 
penalty for each offence, not exceeding one pound. Every 
shareholder ought to procure a copy of the memorandum 
and articles of association of his company, for in the words 
of the Master of the Rolls " he must be taken to have read 
them, and must be taken to have understood them." 

As to altering the regulations, see infra^ p. 58. 
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HOW A PERSON MAY BECOME A SHARE- 
HOLDER. 

The expressions " a shareholder in a company," and " a 
member of a company/' are synonymous in the case of a 
company limited by shares. Every shareholder is a member, 
and vice versd. 

A person may become a shareholder in three ways :— 

1. By subscribing [i.e., signing] the memjorandum of 
association. 

2. By agreeing with the company to take a share or shares. 

3. By taking a transfer of a share or sJiares. 

As to (1). A form of memorandum will be found mfrUt 
p. 153, and it will be seen that the subscribers agree to take 
the number of shares set opposite their respective names. 
This document having been registered, each of the sub- 
scribers is legally entitled to the number of shares set oppo- 
site his name, and he may call on the directors to issue to 
him certificates of title to such shares, and in the absence of 
an agreement to the contrary, duly filed with the Registrar 
[sup7'a, p. 10] before the issue of the shares, he is bound to 
pay for the shares in caal) when called on to do so. 

As to (2). This is the mode in which most p^^ons be- 
come shareholders. The agreement is generally oome to as 
follows : — 

(a) The applicant signs andsends aletterintheseterms :-^ 

To the directors of the Company, Limited. 

Grentlemen,' — Having paid to the company's oredit at the 

Bank the sum of — -^» being a deposit of per share on [10] 

shares in the above company, I hereby request you to allot me that 
number of shares ; and X a^ree to accept the aame or any less number 
that may be allotted to me. 

(b) The company (*.«., the directors acting on its behalf) 
allots shares in accordance with the application, and notice 
is sent as follows : — 

The Company, Limited. 

Sir, — I am directed to inform you that in compliance with your 
application, dated, &c., 10 shares of £10 eac^ in the above company 
have been allotted to you. I am, &c., 

Secretary, 

Such letter requires a \d, miptft^afc^ ^\«5!Dl^. 

The applicant is not \>ouiid unlVV \iXv<^ VXJw^t ^^N^ss%^ 
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4 MEMBERSHIP. 

notice of allotment is posted. Up to that time he may 
withdraw his application, and if he does he will be entitled 
to have the deposit returned. 

This is not the only way in which the agreement may 
be come to, e.g. : If the secretary, or a director, or some 
other person authorised to act on behalf of the company, 
offers a person shares, and snch person accepts the offer, 
he is bound. 

As to (3). Many persons acquire shares by purchasing 
them fit)m shareholders, either directly or through the in- 
tervention of a broker. In such case the vendor in due 
course executes a transfer of the shares to the purchaser. 
See form of such a document. Table A, cl. 9 ; and the transfer 
having been presented to the directors for registration 
will be registered by them, and the name of the trans- 
f erree entered in the register of members as the holder of 
the shares specified in the transfer, and a certificate of title 
will be issued to him. The same course is taken where the 
transfer is made gratis. See, further, as to transfer, infra^ 
p. 7, et seq. 

Any person may become a shareholder, but the directors 
may refuse to admit a person of unsound mind, an infant, 
a married woman not contracting in respect of her separate 
estate, or a person otherwise incapacitated. 

A married woman may, however, become a shareholder 
in her own right, so as to bind her separate estate, where 
the contract to take the shares is made on the credit of her 
separate estate, provided that the regulations do not exclude 
married women from being shareholders. 

In such case, in the letter of application for the 
shares, the married woman should say, " 1 make this 
application upon the credit of and so as to bind my 
separate estate." 

See also section 4 of the Married Women's Property Act, 
1870 (33 & 34 Vict. c. 93), infra, p. 14. 

A firm may become a member, and so may a company 
or other body corporate, provided the taking of shares is 
within its objects. In the case of a company under the 
Act of 1862, this depends on the objects clause of the 
memorandum. If that expressly or impliedly authorises 
the company to take and hold shares in another company, 
it will be legal so to do. See, further, Company Precedents, 
p. 107. 



CERTIFICATES OF TITLE. 5 

The Court, if applied to, will enforce the specific per- 
formance of a valid contract to take shares. 

CERTIFICATES OF TITLE. 

The regulations of a company almost always give a 
shareholder the right to call upon the directors to issue to 
him a certificate of title to his share. See Table A, cl. 2. 
See also sec. 31 of the Act of 1862. The document is 
usually in these terms : — 

The Company, Limited. 

This is to certify that A. R of is the holder of shares 

numbered to inclusive in the above named Company sub- 
ject to the articles of association thereof, and that the sum of £ 
has been paid up upon each of the said shares. 

Given under the common seal of the said Company this day 

of — "^ — . 

The common seal of the Company was hereunto affixed in the 
presence of 

IHrectors. f^ ^^ 

the Com- 

Countersigned Seeretcary, ^ 

For other forms see Company Precedents, p. 214. 

These documents are a great convenience to shareholders, 
and persons dealing with them, for the company is bound 
by its statement in the certificate, and if the certificate is 
untrue, whether intentionally or accidentally, any person 
acting on it {e.g,, advancing money) can compel the com- 
pany to pay any damage incurred. 

The convenience of a certificate is that the shareholder 
who wants to sell or mortgage his share can at once pro- 
duce it as evidence of his title, and of the amount paid 
up. There is no need, as in the case of real and leasehold 
property, to go into a history of the property, and consider 
who were the previous owners. The certificate is suffi- 
cient. Aj8, however, the regulations very commonly give 
the company a lien {infra, p. 18), and restrict the right of 
transfer (infra^ p. 7), and as a transfer may have been 
barred by order of the Court or otherwise {infra, p. 11), a 
purchaser or mortgagee before parting with his money will 
do well to ascertain that there is no difficulty as to transfer. 
The certificate requires no stam]^ * 
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LIABILITY OF A SHAEEHOLDER. 

A shareholder is liable to pay up the full nominal amount 
of each of his shares, or so much thereof as shall not have 
been paid up by a previous holder. 

Thus, if A. applies for and accepts an allotment of saj 
ten shares of ^10 each, he will be liable when called on to 
pay the company ^10 per share, or the balance after allow- 
ing for what he paid on application and allotment. As to 
cafis, see, further, infra^ p. 15. Suppose A. pays up JB5 
per share, and then transfers the shares to B. B. then 
becomes liable when called on to pay the remaining £5 
per share. If A. had paid up £10 per share, then B. 
would not be liable to pay anything. 

Shares may be paid for by the original taker, either in 
cash or with the consent of the company in property, or 
services or money's worth. Thus, suppose that A. agrees 
to sell to a company land, in consideration of the issue to 
him of say 100 £10 shares to be deemed fully paid up. 
In this case A. is considered to have paid for the shares in 
land, and acconlingly he is not liable to pay any part of the 
nominal amount in cash, nor will his transferree be under 
any liability. Again, suppose that the agreement was that, 
as the consideration for the sale, the company should issue 
to A. 100 £10 shares to be deemed paid up to the extent 
of say £5 per share. In this case A. would only be liable 
to pay the balance in cash when called for, namely, £5 
per share. The consideration for such an agreement may 
be property of any kind, which the company has power to 
acquire, or services to be rendered to the company, or other 
valuable consideration, Kg.^ the surrender of a debenture, 
the release of a debt, &c. 

But it must be borne in mind that the Companies Act, 
1867, sec. 25, provides that : — 

" Every share in a company shaU be deemed and taken to hare 
been issued and to be held subject to the payment of the whole 
amount theireof in ceu^, unless the same shall have been otherwise 
determined by a contract duly made in writing, and filed with the 
Registrar of Joint Stock Companies at or before the issue of such 
shares." 

Accordingly, whenever an agreement is made for the issue 
of shares for a consideration other than cash, it must be 



TKANSFER OF SHARES, 



put into writing, and filed with the Registrar. It should 
be filed before the shares are allotted, and the company 
should see to the filing, otherwise it will be liable to an 
action for damages. The contract itself must be filed; 
not a copy. Hence such contracts are usually executed in 
duplicate. 



TEANSFER OF SHARES ON SALE OR OTHER- 
WISE. 

A shareholder has a right to transfer his si: ares, or any 
of them, to any other person, upon complying with the 
rules as to transfer contained in the company's regula- 
tions. 

Transfers are generally made for the purpose of giving 
efifect to an agreement for sale, but sometimes they are 
made gratis, e.g.y by way of gift or to a trustee for the 
transferror. A transfer of shares to a trustee is generally 
made with a view to increasing the votes of the transferror 
(see in/ray p. 53), or on a settlement, or mortgage, or in 
the case of a small company in order to keep the number 
of members up to seven or mora 

The regulations generally provide that no transfer shall 
be made while any call is due on the shares See Table A, 
sec. 10. "Due " here means due and payable. 

The regulations generally restrict more or less the right 
of transfer. Thus, they very commonly provide that no 
share (or no share not fully paid up) shall be transferred 
to any person of whom the directors do not approve. The 
object of such rules is to prevent the introduction of 
insolvent or otherwise objectionable shareholders, and 
where the directors are acting bond fide, they may refuse 
to register a transfer without giving their reasons for 
objecting to the transferree. But if want of bona fides can 
be shown, e.g., if the directors admit, or it is otherwise 
proved, that iiieir real reason is something outside the 
objects of the rule, e.^., a desire to prevent the shareholder 
from distributing his shares so as to increase his voting 
power, or to prevent him altogether from parting with his 
shares, or to compel him to assent to some contract or reso- 
lution — the Court will intervene, and compel th<a ^ftsg^^war 
tion of the transfer. 
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TRANSFER OF SHARES. 



The regulations restricting the right of transfer are 
strictly construed, and so far as they do not restrict the 
right, the shareholder has an absolute right to transfer. 

The instrument of transfer must be in such form, if 
any, as the regulations prescribe. They generally prescribe 
a form similar to that in Table A, cL 8. Sometimes the 
regulations say that the transfer must be by deed. In such 
a case a seal must be affixed after each name, and an attes- 
tation clause "signed, sealed and delivered by the said 

, in the presence of , of ," subjoined. But 

Table A only requires the transfer to be in writing, and 
companies which require a deed are in the minority. 
Where no seal is requisite, the fact that a transfer other- 
wise regular is under seal will not invalidate it. 

The "common form," which can be purchased at the 
stationer's and elsewhere, is not quite in terms of the form 
given in Table A, but the directors may properly pass it; 
and, perhaps, they could be compelled. However, it is 
always well to follow, as nearly as may be, the form, if 
any, prescribed by the regulations. An instrument of 
transfer must be stamped with ad valorem duty as below. 
It may be stamped either before or after execution : in 
the latter case within two months after date without 
payment of penalty. 

There is a decided advantage in not requiring a deed. 
See infra^ p. 10. 

The stamp duty is as follows : — 
Where the amount or value of the consideration does not £ 
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TRANSFEB OF SHARES. ^ 

The regulations usually provide [see Table A, clause 8] 
that the transferror shall be deemed to remain a holder of 
such share until the name of the transferree is entered in 
the register book in respect thereof. 

This rule should be borne in mind by a transferror, and 
he should see that there is no delay in registering the 
transfer, else he may find himself liable to pay calls, &c 
The transferree also is interested in seeing that the transfer 
is duly eflFected, for in the meantime the shares may be 
forfeited or transferred to someone else, or lost by the 
bankruptcy of the vendor. 

Where a person is about to take a transfer of shares, 
stated by the vendor to be wholly or in part paid up, he 
should require evidence of the fact. The certificates of 
title to the shares generally state the amount paid up, but 
if they do not, the intending transferree should write to the 
company, i,e.^ to the secretary or the directors, saying 
that he has agreed to purchase the shares and is about to 
take a transfer thereof, and desires to know how much per 
share has been paid up. If the answer is satisfactory, the 
transfer may be accepted. K the company declines to 
answer, the register should be examined See infra, 
p. 71. 

The directors should be careful about transfers, for if 
they register a forged transfer, and issue a certificate to 
the transferree, and any person acts on this certificate, the 
company will be liable for the damages sustained by him, 
e.g,y in case the real owner recovers the shares. 

Where a shareholder executes a transfer, and has com- 
plied with the rules of the company, but the company 
refuses to register it, either the transferror or transferree may 
apply to the Court to compel the company to register the 
transfer. In such case the Court has summary jurisdic- 
tion to order the rectification of the register, and if the 
company has acted improperly it will have to pay. the 
costs of the proceedings and also damages. See, further, 
infra, p. 72. 

Where a share not fully paid up has been transferred, 
the transferror remains to some extent liable as a surety for 
the transferree. For if the company should be wound up 
within the space of one year from the registration of the 
transfer, he may, in the winding up, ha^^"^ ^«^ ^jk^ ^is2^ 
which the transferree faila to -^ay^XAiY. V'^k ^^ <sv^^^^ 
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liable in the event of there being some debt or liability 
contracted before the transfer and still subsisting, and of 
the members who are on the books at the commencement 
of the winding up being unable to contribute sufficient to 
cover all the debts and liabilities. See further as to the 
liability of a shareholder, supra^ p. 6. 



MORTGAGE OF SHARES. 

There are several modes of effecting mortgages of 
shares. 

1. The shares are transferred into the name of the 
mortgagee, and upon payment of the mortgage money a 
deed is executed by which the shareholder promises to pay 
the mortgage money and the interest thereon, and the 
mortgagee agrees to re-transfer on payment : power is 
given to him to sell in certain events. This mode is, in 
general, the best from the mortgagee's point of view. 

But sometimes the mortgagor does not want the mort- 
gagee to be registered in his place as the holder of the 
shares He may desire himself to remain the ostensible 
holder, and to be able to attend and vote at meetings, &c. 
Or perhaps the shares are not fully paid up, and the 
mortgagee may not wish to render himself liable to calls 
by becoming the registered holder. In such case — 

2. Another mode may be adopted, namely, the share- 
holder deposits with the mortgagee (a) the certificates 
of title to the shares, (b) blank transfers (that is, with a 
blank left for the name of the transferree) signed by the 
shareholder, (c) a memorandum in writing stating that the 
shares are charged with the payment of the advance and 
interest, and that in certain events the mortgagor may sell 
and jftll up the transfers. This mode is very commonly 
adopted, and is found convenient ; for the mortgagor 
remains the registered holder of the shares until the^ 
mortgagee exercises the power of sale, but it is open to 
the following objections : — 

(1.) K the mortgagor becomes bankrupt or liquidates, 
the shares will pass to his trustee under the order and 
disposition clause of the Bankruptcy Act, 1869. This, 
however, can be prevented by giving notice in writing to 
the company of the mortgage. But sometimes the share- 
holder does not wish the company to know of the mortgage. 
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(2.) If the mortgagor is fraudulently disposed, he can 
sell the shares behind the back of the mortgagee and 
transfer them to the purchaser, who will get a good title ; 
but this can be prevented (1) by getting a restraining order 
under 5 Vict. c. 5, s. 4, or (2) by filing a formal affidavit 
and notice at the Royal Courts of Justice, and giving the 
company notice thereof, as provided by the Rules of Court 
of April, 1880 (in lieu of the old writ of didringcut). 
In either case the company will have to give the mortgagee 
notice before passing any transfer tendered for registration. 
Accordingly, if the transfer is improper, the mortgagee will 
be able to get an injunction to stop it See infra, p. 108. 

(3.) The regulations may contain a clause as to lien 
{infra, p. 18), and when the mortgagee wishes to sell he 
may find that he cannot without discharging the lien. 

(4.) Where the shares are not fully paid up, there will be 
danger of forfeiture, if the calls are not paid in due course 
by the mortgagor. 

(5.) The regulations may require the transfer to be by 
deed, and, if so, a transfer executed in blank is void. 
However, the company may not notice or be in a position 
to show that the transfer was so executed. 

(6.) The regulations may give the directors such a large 
discretion as to the registration of transfers, that it may be 
difiicult to find a purchaser of whom they would approve. 
See supra, p. 7. 

SHARE WARRANTS. 

A company which is authorised by its regulations so to 
do may issue share warrants, i,e,, documents certifying 
that " the bearer " is entitled to the shares therein speci- 
fied. The holder of the share warrant can, by simply 
handing over this instrument to another person, render 
him the legal owner of the shares without any necessity 
for registration or other formalities. The regulations, 
however, generally contain some inconvenient provisions 
as to share warrants, e,g,, that the holders shall not vote at 
general meetings, unless they deposit their warrants at the 
office of the company forty-eight hours beforehand, and 
that they shall not be entitled to specific notices of genecoi 
meetings. Comparatively few com^ii\!e% S&^vxs^ ^^aM» ^«t- 
rants. See, further, Company "Piw»d«BL\a, Y^%\^^'»^^^* 
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A share warrant must be stamped with three times the 
amount of duty payable on an ordinary transfer. If the 
regulations do not authorise the issue of share warrants, the 
company may, by special resolution, authorise their issue. 



DEATH OF SHAREHOLDER 

The regulations of a company generally provide, as in 
Table A, cl. 12, that on the death of a member, his execu- 
tors or administrators shall be the only persons recognised 
by the company, and that his executors or administra- 
tors may either have the shares transferred into their own 
names, or may transfer the same to some other person. 

The object of these provisions is to save the company 
trouble and risk. It merely has to look at the probate of 
the will or the letters of administration, and, having ascer- 
tained who are the executors or administrators, can deal 
with them without going into any questions as to the 
construction of the will, or the rights of the legatees, or of 
the next of kin or otherwise. 

If a shareholder specifically bequeaths his shares to 
some legatee, e.g., says, " I leave to A. my shares in the 

Company, Limited," the executors wiQ in due course 

transfer the same to the legatee. And so, too, where a 
shareholder dies intestate, and the next of kin elect to 
take the shares in specie, the administrator will transfer 
the same accordingly. Where, however, the shares are 
not specifically given, or are given to the executors as 
trustees to convert at their discretion, and also where the 
next of kin do not elect to take in specie, the executors 
or administrators will have to consider what course to take. 

If the shares are fully paid up, they wUl not incur any 
risk by having the same transferred into their own names, 
but it will be otherwise if the shares are only in part paid 
up. By directing the transfer into their own names they 
become personally liable to pay future calls, and the com- 
pany can enforce this liability whether the executors or 
administrators have assets of their testator or intestate or 
not. If, on the other hand, they transfer the shares to a 
stranger, upon sale or otherwise, they incur no personal 
liability, and at the end of one year from the registration 
of transfer, . their testator's or intestate's estate is freed 
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from all liability. Sometimes the shares are left standing 
in the name of the testator or intestate. So long as this 
state of things continues his assets remain liable, but his 
executors or administrators are not personally liable. But 
the regulations of some companies in such a case provide 
that the executors or administrators shall not receive any 
dividend till a transfer has been effected. 

The executors' right of transfer is sometimes limited, 
e.g., to a transferree approved by the directors ; and some- 
times the regulations require that before transfer the shares 
shall be offered to the other members. See infra, p. 158. 

BANKRUPTCY OF SHAREHOLDER 

In the event of the bankruptcy or liquidation of a 
shareholder the right to transfer his shares is, by sec. 22 
of the Bankruptcy Act, 1869, vested in the trustee to the 
same extent as the bankrupt or liquidating debtor might 
have exercised the same but for the bankruptcy or liqui- 
dation. The regulations sometimes impose conditions on 
the trustee which do not afifect the bankrupt or liquidating 
debtor, but such conditions are void. Besides the power 
vested in the trustee as above mentioned, the regulations 
very commonly give him power, upon complying with 
certain conditions, to become liimself the registered holder 
of the shares of the bankrupt or liquidating debtor. 
Clause 13 of Table A gives such a power, and the trustee 
may under that clause insist on registration even where 
the bankrupt or debtor is indebted to the company in a 
large sum ; for clause 10 of Table A only applies to 
ordinary transfers. The result is that the trustee after 
registration can sell and transfer the shares, and thus 
defeat the company's claim on the bankrupt or debtor. 
But in properly framed regulations this injustice is pre- 
vented. The trustee can (instead of transferring or being 
registered) disclaim any shares (e.g,, where there is a lia- 
bility to calls), but in such case the company can prove 
for the damages sustained by it. 

MARRIAGE OF FEMALE SHAREHOLDER. 

Where a female shareholder marries, her husband ^im<l 
facie becomes entitled to her shax^^^ ^sA laa.-^ ^R-^iw^ceEss^ 
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transfer or be registered as the holder of them, but the 
regulations generally limit and define his rights (see 
clauses 12 to 16 of Table A), and he is bound by them. 
Where the company receives notice of the marriage, the 
description of the shareholder in the register should be 
altered to, e.g., "A., the wife of B.," and A. should not 
afterwards be permitted to transfer without her husband's 
concurrence. In such a case, if A. dies, her executor or 
administrator will be entitled, and if R dies, A. will 
become solely entitled. Where the husband applies to 
the company to register him as the holder of the shares, or 
executes a transfer of them to some other person, the com- 
pany should require evidence of the marriage and of the 
identity of the parties, and should see that the regulations, 
if any, applying to such a case are complied with, and 
may then register the husband or the transferree as the 
holder. 

Sometimes the husband transfers the shares to himself 
and his wife as joint holders. This is allowable unless 
the regulations contain something to the contrary, and in 
case of the death of one, the survivor will be solely en- 
titled ; but the company may decline to register a transfer 
of shares not fully paid up to a married woman, either 
alone or jointly with another. 

Sometimes the shares of a female who contemplates 
marriage are transferred to trustees before the marriage, 
and, of course, in such case the company has no concern 
with the marriage. 

Under section 4 of the Married Women's Property Act, 
1870, any married woman, or any woman about to be 
married, may apply in writing to the directors of a com- 
pany that any fully paid up shares to which she is entitled 
(i,e,y as registered holder or transferree) may be registered 
in the company's books in the name, or intended name, of 
the woman as " a married woman entitled to her separate 
use." The directors are bound to register the shares 
accordingly, and they are to be deemed her separate 
property, and are to be transferable, and the dividends 
paid as if the holder were immarried. 

Where any such application is made before the mar- 
riage, the company will have no difficulty in complying 
with it But where the application is made after the 
marriage, the company must ascertain that the shares 
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belong to the applicant for her separate use. If they 
already stand in her name, the requisite evidence may 
consist of some settlement or other document under the 
husband's hand, otherwise a proper transfer from the regis- 
tered holder expressed to be to her, ** for her separate use," 
should be produced, or a transfer, accompanied by evidence 
that the shares are her separate property. 

Where the application is made after marriage in respect 
of shares in the applicant's name, the company should, as 
a general rule, require the concurrence of the husband ; 
but is not entitled to insist thereon. In any case, it 
would be prudent to give the husband notice; for if the 
company acts on forged documents, it would be respon- 
sible. The company can be compelled in a proper case to 
register under the Act above mentioned ; and it is not en- 
titled to charge for investigating the circumstances, unless 
its regulations otherwise provide. Sometimes the regula- 
tions provide that all shares in the name of a married 
woman shall be considered her separate property ; in such 
case she can deal with them as if she were unmarried. 



CALLS. 

Part of the nominal amount of a share is generally made 
payable on application, and further part on allotment. So 
much of the nominal amount as is not by the terms of 
issue made payable at fixed times will have to be paid 
when called for by the directors. 

But calls cannot be made on shares issued as fully paid 
up (supray p. 6) ; nor upon shares issued as partly paid 
up, beyond the amount not credited as paid up. 

The directors are generally given power to make calls 
at such times as they think fit. Sometimes it is provided 
that no call shall exceed a given sum, e.g,, £1 per share, 
or be made at an interval of say three months after the 
last preceding calL 

And in all cases a reasonable notice is required, usually 
fourteen or twenty-one days. 

A c£dl is made by the directors passing a resolution 
" That a call of £ — per share, payable at the company's 

bankers, on the day of , be, and the same is^ 

hereby made." 
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Thereupon, by virtue of the Act of 1862, each of the 
shareholders becomes indebted to the company in a sum 
equal to the amount of the call multiplied by the number 
of shares held by him, and the company can bring an 
action against him for the same. 

The payment of a call may also be enforced by forfeiture, 
as to which see infra. 

If a shareholder cannot conveniently pay a call he 
should sell or mortgage his shares. However, very 
commonly he endeavours to impeach the authority of the 
directors who made it, and thus delay the company's 
action till he is able to pay up. Perhaps, too, he has set 
0% and uses this as a defence in the action. It is no 
defence to an action that the amount called for was not 
bond fide required for the business of the company. 

Kor can a member of a company obtain the assistance 
of the Court to restrain the du*ectors from making a call 
which the applicant considers unnecessary. 

A call made by persons not duly appointed directors is 
void : and it is a valid defence to an action for calls that 
the directors who purported to make the call were not 
duly qualified, or that a quorum was not pi'esent at the 
meeting which made the call, or that the number of 
directors is below the minimum. Almost any irregularity 
will invalidate the call. A minute of the resolution 
making a call ought to be carefully made, for there is 
some question whether the call can be otherwise proved. 
The resolution ought to fix the time for payment, and it 
is desirable that it should also state where the call is to be 
paid, and to whom. 



FORFEITURR 

The regulations usually provide that if a call is not paid 
in due course, the directors may serve the defaulting share- 
holder with a peremptory notice to pay, and in default may 
declare his shares forfeited. The rules as to forfeiture are 
generally in much the same terms as those in Table A, 
clauses 17 — 22. 

This power to forfeit is a most valuable one to a com- 
pany, and saves it from much litigation. The receipt of 
a notice of intention to forfeit generally secures prompt 
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payment of a call, if the shareholder can find the means. 
If the shares are worth anything considerable, such a 
notice is much more effectual than bringing an action for 
the amount. 

If, however, the shares are worth little, e.^., by reason 
of depreciation, it may be more for the company's interest 
not to forfeit, but from time to time to sue for the calls 
and compel payment. 

, The effect of forfeiture is to put an end to all the rights 
of the forfeiting shareholder in the shares. But it is 
generally provided that he shall remain liable for the 
amount due at the time of forfeiture. He will not, how- 
ever, be liable for future calls. The directors are generally 
given power to annul a forfeiture within a certain, period 
upon payment of the arrears and costs. 

The power to forfeit shares is strictly construed. Any 
slip or error in the proceedings invalidates the forfeiture. 
Thus, if a proper notice is not given, or if the directors 
making the call or resolving on the forfeiture were not 
duly appointed or properly qualified, the forfeiting share- 
holder will be able to undo the forfeiture. And there are 
many other circumstances sufficient to render the forfeiture 
invalid. 

In order to undo a forfeiture the forfeited shareholder 
may bring an action, or cause a motion to be made under 
section 35 of the Act of 1862 to rectify the register. See 
infra^ p. 72. 

A member whose share has been improperly forfeited 
should appeal to the Court for redress. He will obtain 
it without difficulty, and the company will have to pay 
the costs. 

So, too, if the directors threaten improperly to forfeit a 
member's shares, e.^., unless he pays a call which has not 
been duly made, he should appeal to the Court for an 
injunction (infra, p. 108) to prevent such forfeiture. 

When directors intend to forfeit shares, they very 
commonly take legal advice as to the proper course ; this 
precaution saves them from errors which might cause 
litigation and loss. 

See, further, Company Precedents, p. 310, et seq. 
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LIEN. 

The regulations of many companies provide that the 
company shall have a lien on the shares of each member 
for all monies due from him to the company, whether for 
calls or otherwise, and gives the company power in default 
of payment to sell and apply the proceeds in discharge 
thereof, the surplus to be handed over to such member. 
This right of lien must be borne in mind when a person 
proposes to transfer a share. 

If the shares are sold by the company without giving 
proper notice (if any is required), or otherwise in breach 
of the regulations, the shareholder can get damages for the 
loss, and perhaps recover the shares ; and if the company 
does not pay over the balance, he or his representatives 
can bring an action for an account of the sale, and pay- 
ment of the balance. 

The regulations sometimes provide that the directors 
may refuse to register a transfer of shares on which the 
company has a lien. 



INCREASE OF CAPITAL. 

The regulations generally provide that ** the company 
may by special resolution [or *the directors with the 
sanction of a special resolution may '] increase the capital." 

Sometimes it is provided that " the company in general 
meeting" may do so, and sometimes simply that "the 
company may increase its capital" In the first case, a 
special resolution is necessary, as to which see ivfra, p. 56 ; 
in the second, a simple resolution passed at an extra- 
ordinary general meeting ; and in the third (provided the 
articles contain a clause conferring general powers on the 
directors, as at p. 27, infra), a resolution of the directors 
acting in the name of the company, infra, p. 29. 

The following is an example of a resolution: 

" That the capital of the company be increased to £30,000 by the 
creation of 10,000 new shares of £1 each [such shares to be called 
preference shares, and to carry a fixed cumulative preferential divi- 
dend at the rate of 5 per cent, per annum.]'* 
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The resolution merely increases the nominal amount of 
the capital, i.e., it creates the shares ; but, of course, the 
actual capital is not increased unless somebody takes and 
pays for the new shares. 

Notice of the increase of capital must be given to the 
Registrar within fifteen days after the resolution. The 
following form may be adopted : 

To the Begistrar of Joint Stock Companies. 

The — — Company, Limited, hereby gives you notice that by 
special resolution of the company duly passed and confirmed at 
extraordinary general meetings thereof held respectively on the 

— th of — — and the th of , the nominal capital of the 

company has been increased to £ - — by the creation of new 

shares of £ each. The registered capital is £ 

Dated, &a Secretary, 

The notice must be signed by the secretary or one of 
the directors or some other duly authorised person [see 
infraf p. 66], and will require to be stamped at the Eegis- 
tration Office with ctd vaLorein duty in accordance with 
the Table, infra^ p. 70. It must also bear a ba, regis- 
tration stamp. A form of notice nearly the same as the 
above can be obtained from the stationers'. See infra^ 
p. 115. 

If the increase was effected by simple resolution at a 
general meeting, the notice will run : " that by a resolu- 
tion of the company, passed at an extraordinary generall 
meeting thereof, held," <fec. And if by resolution of the 
directors, it will run : " that by a resolution of the directors 
of the company, passed at a board meeting held," &c. 
Default in giving notice of increase renders the company, 
its directors and managers liable to penalties. Where the 
increase is effected by special resolution a copy of such 
special resolution must be registered in addition to the 
above notice of increase. See iw/ra,pp. 51, 69. If the regu- 
lations contain no power to increase the capital, it can be 
increased by special resolution: section 34 of the Act 
of 1862. 

The nominal amount of the capital having been in- 
creased, the directors will probably offer the new shares 
to the existing members or to the public. Sometimes the 
regulations give the existing members a preferential right 
to take up the new shares, to be exercised within a certoirL 
period after notice. The diiectoia VilSiJi ^ "Ctifc Xkwsa ^V 
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issue, and will probably require so much to be paid on 
application, so much on allotment, and the balance at a 
fixed date, or when called for, and the funds so received 
will be applied for the purposes of the company. 

If the words in brackets are omitted, the new shares 
will rank equally with the old shares for dividends ; but 
very often when further capital is required it is necessary 
to give the new shares a preferential dividend in order to 
induce persons to subscribe, e.g,, where the original shares 
are much below par. So, too, where a company is very 
successful it may be convenient to raise any further capit£d 
by the issue of preference shares carrying only a fixed 
rate of dividend, so that the general profits may remain 
for the existing members. Preference shares can only be 
issued where the memorandum or articles of association 
as originally framed gave power so to do. 

The privileges given to preference shareholders vary 
considerably, e.g., they may be given a preference as to 
dividends, either permanent or for a fixed period, and also 
a preference as regards return of capital in a winding up. 
The nature and extent of the privileges which can be 
conferred depend on the terms of the power. See, for full 
particulars, Company Precedents, pp. 153, 189. 



STOCK. 

A company may, by special resolution, convert any of 
its shares which have been fully paid up, or are to be 
deemed fully paid up, into stock, and the regulations 
generally provide for such conversion (see Table A, clauses 
23 to 25). Nevertheless, the number of companies which 
have exercised the power is extremely limited. It will, 
therefore, be sufficient to refer to sections 12, 28, and 29 
of the Act of 1862. 



REDUCTION OF CAPITAL. 

There are several operations which are deemed to be 
reductions of a company's capital The following may be 
mentioned — (1.) Reducing the liability on the shares, e,g.^ 
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where the shares are £20 each with £10 paid up, and 
they are reduced to £15 with £10 paid up, or to £10 
fully paid up. (2.) Returning paid up capital, e.^., where 
the shares are £20 with £15 paid up, and £5 per share 
is returned. (3.) Cancelling capital which has heen lost, 
c.(7., the shares are £12 fully paid up, hut worth only £6, 
and accordingly £6 per share is cancelled. 

In order to effect the reduction a special resolution 
must he passed for the purpose, and a petition presented 
to the Court to confirm such resolution. See Company 
Precedents, p. 287, for specimens of petitions and further 
particulars. In operations (1) and (2) the words " And 
Reduced " have to he added to the company's name im- 
mediately after the passing of the special resolution, and 
continuously used until the Court has sanctioned the 
resolution and permitted the company to drop the words. 
Before the petition in such cases is heard advertisements 
to the creditors have to be issued, and an opportunity is 
given them of objecting to the reduction or claiming pay- 
ment or security. The proceedings take from three to 
nine months, and when the petition comes on for hearing 
the Court generally sanctions the reduction, and allows the 
company to drop the words " And Reduced " at the end 
of a fortnight. But operation (3) is much more easily 
effected : After the resolution is passed the petition must 
be presented, and will come on for hearing in about a 
week or ten days. No advertisements are necessary : the 
creditors have no power to object ; and upon the applica- 
tion of counsel the Court will dispense with the words 
" And Reduced " altogether. In such a case the proceed- 
ings only take a fortnight or three weeks after the resolu- 
tion to reduce. Where it is desired to reduce the capital 
of the company, it must be seen that the regulations 
authorise a reduction. If they do not, they must be 
altered by special resolution before the special resolution 
effecting the reduction can be passed. 

Capital can be reduced in another way, namely, shares 
which have never been issued can be cancelled by special 
resolution. This requires no petition. Again, under the 
Companies Act^ 1880, a company may by special resolu- 
tion determine that part of its profits shall be applied in 
paying off capital with power to call it up a%ia.\ft.. V>>\s^^^i'5a:^% 
members are given special ti^ta^ \svx\» Xio ^^XI-^-vcycLSa* ^sj^wjjxs.- 
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site. A reduction of capital should never he attempted 
without legal advice, and the resolutions require to be 
very carefully settled. The expense of reduction is gene- 
rally very trifling. 



DIRECTORS. 

The regulations of a company generally provide that it 
shall be managed by directors. The first directors are 
usually appointed by the articles of association — i,e,, the 
articles contain a clause that *^ A. £. and C. shall be the 
first directors of the company, and shall continue in office 

until the — th of ." Sometimes the articles empower 

the subscribers of the memorandum of association to 
appoint the first directors, and Table A contains a clause 
[52] to that effect. 

Where the subscribers have this power they will exercise 
it at a meeting held after the registration of the company 
at which all the subscribers are present. At such meet- 
ing a resolution wiU be passed to the following effect : 
"That A. B. and C. be, and they are hereby, appointed 
directors of ihe company," and minutes of what occurred 
at the meeting will be entered in the minute-book of the 
company. 

Aji appointment in writing by all the subscribers would 
be valid without any meeting. Sometimes the regulations 
authorise the subscribers, or the majority of them, to 
appoint directors, but in the absence of such a provision, it 
is doubtful whether an appointment made by a majority, 
however large, would be valid. 

The number of the directors is generally fixed by the 
regulations. It is commonly three, five, or seven, and 
sometimes twelve, or more. 

A director who is a shareholder is entitled to hold office 
until duly displaced in accordance with the regulations, and 
if his co-directors improperly interfere, he can get an injunc- 
tion [infra, p. 108] to restrain them. 

The regulations usually provide that a certain number or 
proportion of the directors shall retire at the ordinary 
general meeting of the company in each year ; that the 
places of those retiring shall thereupon be filled up ; that 
the retiring directors shall be eligible for re-election, and 
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that if a vacancy is not filled up the retiring director shall 
remain in office. Where a company is going on satisfac- 
torily, the retiring directors are generally re-elected. Unless 
the regulations require a particular notice, a director can 
resign at any time. If, however, a sudden resignation 
caused damage to the company, he might be held liable for 
the consequences. 

A director who acts bond fide according to the best of his 
judgment for the interests of the company will not be held 
responsible for loss resulting from an error of judgment ; 
but he should take care not to do anything illegal or ultra 
vires of the company, for he is deemed to know the law 
and the company's regulations. 



QUALIFICATION OF DIRECTORS. 

The regulations generally require that a director shall 
hold a certain number of shares in the company as a 
qualification for office. Where there is no such clause, 
any person, whether a shareholder or not, maybe appointed 
a director. 

The object of a qualification clause is to protect the 
interests of the shareholders by requiring that those who 
are intrusted with the management of the concern shall 
have a personal stake in it. Of course, the larger the 
stake the more careful are the directors likely to be of the 
company's interests. Nevertheless, it is but rarely that 
the holding of a large number of shares is required as a 
qualification. Such a provision in most cases incon- 
veniently limits the number of eligible candidates, for a 
man most competent to fill the post may not be in a posi- 
tion to invest more than a small sum. And it is now by 
no means uncommon to require no share qualification. 

A great many disputes have arisen in connection with 
qualification clauses. A person ought not to act as a 
director unless and until he is entered in the register of 
members as the holder of the necessary qualification shares. 
If this rule is not observed, he will in most cases incur 
a liability to take from the company the proper number of 
shares, and pay the full nominal amount in cash, although 
he might have bought Uiem much cheaper in the maiket. 
Moreover, his acting without qualification, ma.^ (i»»s^ ^^^tsiii^ 
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inconvenience and loss to the company by invalidating 
calls, forfeitures, &c. See, further. Company Precedents, 
p. 121. Sometimes the regulations provide that a person 
shall not be eligible as a director unless he holds a certain 
number of shares. In such case an election will be void 
unless the person elected holds the shares at the time of 
election. The regulations generally provide that a director 
shall vacate his office if he cease to hold the necessary 
share qualification, and also in certain other events. See 
Table A, cL 67. 

li a director's qualification is privately given him by a 
promoter or vendor to the company, he will be liable to 
the company for the value. A director may qualify by 
shares of which he is only a trustee. 

EEMUNEEATION OF DIRECTORS. 

The regulations of a company in most cases provide that 
the directors shall receive certain remuneration for their 
services. Sometimes the amount is fixed, e.g., from £50* 
to J6300 a-year each, or so much for each attendance at a 
board meeting. Or it may be, say from £100 to £3000 
per annum, to be divided between them in such shares as 
they shall agree on. Sometimes, in addition to or instead 
of the above, they are given a commission on profits, e.g., 
20 per cent, of the surplus profits of each year remaining 
after paying a 6 per cent, dividend. 

According to clause 54 of Table A, the remuneration of 
the directors in the case of companies governed by Table 
A is to be fixed in general meeting. When this is the 
case, the directors will take care as soon as possible to get 
a resolution passed fixing their remuneration. Directors 
are entitled to be paid their remuneration, whether the 
company makes profits or not : unless, indeed, it is to be a 
commission on profits. 

Directors are not entitled to any remuneration unless 
the regulations confer the right. 

PROCEEDINGS OF DIRECTORS. 

The regulations generally provide that the directors may 
meet for the despatch of business, adjourn, and otherwise 
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regulate their meeting as they think fit, and detennine 
the quorum necessary for the transaction of business, and 
that until otherwise determined, say three shall form a 
quorum. 

The quorum is usually fixed with reference to the 
number of directors, e.g.^ if there are five directors, three 
or two is the usual quorum. 

The object of fixing a quorum is to avoid the necessity 
of requiring all the directors to concur in the transaction 
of business. In some regulations the word quorum is not 
used, but it is provided that no business shall be transacted 
unless a certain number of directors are present. In sub- 
stance it comes to the same thing. Of course the regula- 
tions of the directors differ considerably. The fallowing 
are of a very simple character : 

1. A board meeting shall be held every day at — ^ o'clock. 

Such meetings shall be called ordinary board meetings. 
Other meetings shall be called special. 

2. Eveiy meeting shall be held at the registered office of the 

company. 

3. An ordinary meeting shall be competent to transact the follow- 

ing business, namely : To, &c. All other busioess shall be 
transacted at a special meeting. 

4. Any director may, and upon the requisition of any director the 

secretary shall, convene a special meeting : not less than 

hours' notice shall be given thereof to each director. Every 
such notice shall be given as follows, ^. The notice must 
state the time fixed for the meeting. 

5. The quorum of an ordinary meeting shall be two direotors and 

of a special three directors. 

6. No cheque for more than £ shall be signed at a meeting 

unless directors shall be present. 

7. The common seal shall not be afifixed to any document, except 

in pursuance of a resolution of the board, and the sealing 
shall be attested by two directors, and countersigned by the 
secretary. 

8. A meeting at which not less than directors are present 

may suspend or modify these regulations. 

The regulations will be adopted by passing a resolution 
" That the following regulations as to board meetings be 
adopted," and the resolution and regulations will be 
recorded in the minute book of directors' proceedings. 

As to the chairman : 

The regulations generally provide for the election of a 
chairman of the board of directors. And whether tbi& \a 
provided or not, the directors uawaWy ^p^m\i Wkfe. ^s^ 
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some cases, a deputy-chainnan is appointed, and in the 
absence of the chairman he will preside. In his absence, 
the directors present at any meeting will elect one of their 
number to the chair jgro hac vice. 

At a meeting of the directors, commonly called a board 
meetiixg, the secretary will be called on to read the minutes 
of the last meeting, and if found correct, the chairman 
will sign the same. See infra^ p. 68. 

No discussion should be permitted as to the policy of 
the proceedings recorded. If a director objects thereto he 
can, after the minutes have been signed, move a resolution 
impeaching such policy. 

The chairman will then call attention to the business to 
be transacted. Generally an agenda paper (previously 
prepared by the secretary) is produced. 

The chairman will refer successively to the different 
items of business, and they will be dealt with as the 
meeting thinks fit. If any difference of opiuion exists, 
the chairman will put the question to the vote, and the 
decision of the majority will bind the meeting, unless the 
regulations otherwise provide. The regulations generally 
give the chairman a casting vote, in case of an equality 
of votes. In some companies the decisions of the meeting 
as to the several items of business are expressed in ap- 
propriate resolutions, duly proposed, seconded, and passed. 
In others a less formal procedure is adopted, and after a 
discussion of each item, the chairman gives directions to 
the secretary or manager in relation thereto, with the 
assent expressed or implied of the other directors who are 
present. In any case the proceedings are recorded by the 
secretary in the minute book of the directors' proceedings. 
See infra^ p. 66. 

POWERS OF DIRECTORS. 

The regulations generally give the directors a large 
number of express powers. Of c mrse, they can exercise 
such powers in accordance with the terms of the regula- 
tions, e,g., to make calls, to forfeit shares, to call meetings 
of the shareholders, to appoint a secretary and other officers 
and servants, to borrow money, to mortgage, to buy and 
sell property, to caiTy on business, &c. 

In addition to these express powers, the directors are 
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usually given general powers, as in Table A, clause 55, 
viz., power to " exercise all or any of the powers of the 
company, not by statute or by the articles of association 
required to be exercised by the company in general 
meeting." 

In order to understand the meaning and effect of such 
a clause, it is necessary to consider what the powers of 
the company are. 

These depend on clause 3 of the memorandum of asso- 
ciation, which states the objects of the company. See 
m/ra, pp. 80, 153. 

The company has power to do anything which is thereby 
expressly declared to be one of its objects, and also anything 
which is reasonably necessary or conducive to the attainment 
of such objects. For instance, if a company is formed " to 
establish and carry on the business of a grocer," the com- 
pany would have power to buy or take on lease or construct 
business premises, to acquire stock-in-trade, to carry on the 
business, to employ managers, solicitors, servants, and 
others, to open a banking account, to bring actions, to 
borrow money, to mortgage, &c., &c. But generally the 
objects' clause is much more explicit, and expressly states 
that the objects are to establish and carry on the business, 
and to purchase, take on lease or in exchange or otherwise 
acquire any real or personal property, to borrow money, to 
mortgage, to purchase any other similar business, to sell, 
mortgage, or otherwise deal with the property of the com- 
pany, &c. See infra^ p. 153. 

Whenever anything is an object of the company, either 
expressed or implied, the company may do anything 
necessary to attain that object ; e.^., if one of the objects of 
the company is to purchase a property, the company can 
enter into a contract for that purpose, it can raise the 
money to pay for the same, either by borrowing or by 
getting persons to take shares in the company, it can pay 
the costs of the conveyance, Ac, &c. 

If, therefore, the regulations contain a clause giving 
general powers as above, the directors, besides the powers 
given to them expressly and specifically, can exercise all the 
powers of the company, eixcept such as are required by the 
statutes or regulations to be exercised by the company in 
general meeting, t.e., in a general meeting of the mem]bQ:<E»» 
of the company. 
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The following come within the exception : 

1. Anything which the company by the Acts or by its 
regulations is authorised to do by special resolution, e.//., 
to reduce its capital. 

2. Anything which the directors are by the regulations 
authorised to do with the sanction or consent — or are for- 
bidden to do without the sanction or consent — 

(d) of a special resolution of the company ; 
(h) of the company in general meeting [or of a general 
meeting of the company] ; 

(c) of an extraordinary resolution of the company. 

3. Anything which the regulations require to be done 
at a general meeting of the comi>any, whether ordinary or 
extraordinary. 

Sometimes, instead of vesting the general powers of the 
company in the directors as above, the regulations give 
them a number of specific powers, and then provide that 
they may do whatever is necessary for carrying on the 
business of the company. What powers such a clause 
confers must depend in each case on the nature of the 
business and the other regulations. It is much better to 
have a general clause, and if the regulations do not contain 
one they should be altered. 

Whatever may be the powers conferred by the regula- 
tions on the directors, they must exercise them in accord- 
ance with the regulations. For example, if the regulations 
say that the directors may make calls, but that no call shall 
exceed £1 per share, they cannot make a valid call, say, of 
£2 per share. So if they say that the directors shall not 
borrow on behalf of the company more than, say, £10,000, 
they have no power to borrow more than that sum. 

Here, however, it is right to call attention to the power 
which every company has to alter its regulations by special 
resolution. See ivfi'a, p. 58. 

This power enables the majority of the members of a 
company to extend or restrict the powers of the directors, 
and to authorise a variety of acts which neither the direc 
tors nor a single general meeting of the company could 
otherwise do or assent to. 

Whether a given act is within the power of the com- 
pany is in some cases a very nice question, and where any 
doubt exists, the directors ought to take legal advice, for if 
the act done is not within its powers (or as it is expressed 



EXERCISE OF POWERS.' 20 

in lo^^al phraseology is " ultra vires "), liligation, oxjMiiisr, 
and (litficultiea are likely to ensue. See in/ni, p. CO. 

Where it is necessary or desirable that sonietliing should 
be done which the directors alone cannot do, a general 
meeting of the company must be called to authorise it. 

And sometimes even where the directors have tlie neces- 
sary power, they prefer to obtain the approval of a general 
meeting ; 6.f/., when it is proposed to borrow a large sum 
on del)entures, or take any other important step. 



MODE IX WHICH DIRECTORS EXERCISE 

THEIR POWERS. 

The directors exercise tlieir powers by resolutions passed 
at board meetings. Thus a call is made by pjussing a 
resolution : 

*' That a call of £ per share be and the same is hereby made 

on the members of the company, such call to be payable on, &c., at, 

&c." 

A resolution for forfeiture wiU be : 

*' That the shares niimbered, &c., of A B. be and the same are 
hereby forfeited.'* 

A resolution appointing a committee may be : 

" That Messrs. and be and they are hereby appointed 

a committee with power [to allot shares to such of the applicants as 

they think fit]." 

A resolution to borrow may be : 

" That the sum of £ be raised for the purposes of the com- 
pany by the issue of mortgage debentures to that amount, and that 
the solicitor be requested to furnish a draft debenture for the 
approval of the board." 

The following refer to contracts : 

" That the seal of the company be affixed to a contract, &c." 

" That Mr. 's offer to supply the company with be and 

the same is h' reby accepted, and that the secretary do give Mr. 

notice of this resolutum." 

" That an offer be made to Mr. on behalf of the company, to, 

&c." 



In order to carry a resolution in regard to external mat- 
ters into effect, it is sometimes necessary to do some further 
act in the name of the company; e.f/., where a reaoUitvsw 
has been passed to borrow money, ii \vWi \»i Tv^R«»»a2«^ \/^ 
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apply to some person or persons to lend the same, or to 
issue a prospectus, and when a lender has been found and 
the security agreed on, the directors will pass a resolution 
approving thereof, and directing the seal to be aflfixed and 
the contract to be signed by two directors on behalf of the 
company. Hence a matter may come before the board 
several times before it is completed. So, too, a mechanical 
act may be necessary, e.g,, to sign or seal a document, &c. 



BOREOWING. 

The regulations generally give the directors express 
powers to borrow on mortgage or otherwise, and where no 
express power is given, they usually have power under a 
general clause, giving them the powers of the company. 
See sujp^^Oy p. 27. 

Money may be borrowed from the company's bankers 
or others, on deposit of title-deeds or other securities, or by 
mortgage of its property in the ordinary way. 

But, where it is not required merely for some temporary 
purpose, it is usually obtained on debentures of the com- 
pany. A debenture is an instrument under the seal of a 
company, binding it to pay a sum of money at a fixed 
time with interest. The time is usually from 1 to 7 
years after date, and the interest from 4 to 20 per cent. 
per annum. In some cases the payment of the debentures 
is secured by a mortgage on the property of the company 
or some part thereof. And if there are many debentures 
issued it is usual to make a certain number redeemable 
each year by drawings. Forms of debentures of all kinds, 
and of mortgage deeds for securing the same, and of pro- 
spectuses in relation thereto, will be found in Company 
Precedents, p. 217, et seq, 

A register of all mortgages and charges specifically 
affecting the property of a company must be kept, and 
certain prescribed particulars entered therein. See s. 43 
of the Companies Act, 1862. There are penalties for not 
duly keeping the register, and any mortgage or charge taken 
by a director or officer of the company may be void unless 
it is duly entered. See further Company Precedents, p. 
239. Any creditor or shareholder of the company may 
inspect this register. 
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Where it is desirable to borrow, the directors, if tlioy 
have the necessary power, will pass a resolution acconl- 
ingly, and then issue debentures in the name of the company, 
or take such other steps as they may be advised. If, how- 
ever, they have not the necessary power, an extraonlinary 
general meeting will be called for the purpose of giving; 
it. If additional working capital is wanted, it is in most 
cases better to obtain it by the issue of shares tlian by 
borrowing on debentures or otherwise. If the shares are 
below par, it may be necessary to create and issue pre- 
ference shares in order to get the money. But even this is 
better than to issue debentures. The point to be borne in 
mind is that a shareholder, whether preferentitd or not, 
cannot break up the company merely because dividends 
are not paid to him, whereas a debenture holder, being a 
creditor, must be paid his interest and capital in due 
course, and, in default, will be entitled to wind up the 
company. However, the rights of a debenture holder can 
be qualified so as to protect the interests of the share- 
holders without unduly prejudicing the security. 

Sometimes the only available security is uncalled 
capital ; this can only be mortgaged where the regulations 
give power 



MANAGER. 

The directors are generally given express or implied 
power to appoint managers, secretaries, and other officers 
of the company. The appointment is very commonly 
made by resolution at a board meeting, stating the terms 
agreed on ; but it is extremely desirable that the appoint- 
ment should be embodied in an agreement in writing, 
even where the articles provide for the matter expressly. 
The agreement generally provides {inter alia) that the 
officer shall be appointed for a fixed period, shall duly dis- 
charge the functions of his office, shall be paid a certain 
salary, and that either party shall have power to determine 
the agreement on notice. Unless an agreement is in writ- 
ing, the officer, if improperly dismissed, may find that he 
cannot sue for damages. It may here be mentioned that 
the Court will not grant specific performance of a contrac^t 
for personal service. Kg., if A. is ap^\xi\«^ TCAXk»^T <A ^ 
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company for a term of years aiid is improperly dismissed, 
he cannot compel the company to employ liim, but must 
sue for damages. However, if A. is a shareholder, and is 
under the regulations entitled to continue in office, he 
might be able to get an injunction restraining the directors 
from interfering with him. So if A. improperly leaves 
the company's service, the company can only sue for 
damages. For forms of agreement appointing managers, 
secretaiies, &c., see Company Precedents, p. 41. 



COMMITTEES. 

The regulations generally empower the directors to 
delegate to one or more members of their body any of 
their powers. 

This power is frequently exercised. The delegation 
will be effected by resolution passed at a meeting of the 
board, e.g.^ 

" That Messrs. and be and they are hereby appointed 

a committee with power on behalf of the company to, &c." 

" That Mr. be and he is hereby appointed a committee for 

the purpose of, &;c. ; and that the following powers and authorities 
be delegated to him, (1) power to, &c., (2) power to, &c.*' 

** That Messrs. and be and they are hereby appointed 

a committee for the purpose of settling with Mr. the terms of 

an agreement for, &c., and that they be authorised to execute on 
behalf of the Company an agreement in writing embodying such 
terms." 

If the committee consists of more than two members, it 
is usual to make provision as to quorum, chairman, &c. ; 
but the regulations as to committees must be attended to, 
and they vary considerably. 

CONTEACTS. 

It is not essential that a contract with a company should 
be under seal, in order to bind the company. A contract 
under seal is only necessary where in the case of an indi- 
vidual it woiQd have to be under seal, e.g., a lease for 
more than three years, a bond, &c. 

!Ni or is it essential that a contract by a company should 
in all cases be in writing. The directors of a company, or 
ajiy one or more of them duly authorised, or any other 
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person duly authorised l)y the dii-ectors, can bind the com- 
pany hy verbal contracts, except where u c(»n tract is hy 
law required to be in writing, e.g., for tlie sjiltj of land, 
where the contract is not to be perfonned within one year, 
to pay the debt of another, &c. 

As to verbal contracts : 

If some pei-son attends at a buanl ineetinj^' anil makefl 
an offer to the directors, and the clHunnaii, with the assttnt 
of the majority of the other directow present, accepts the 
offer on behalf of the company, tlie comi)any is l>ouiid. 
80, too, if a boartl meeting authorises one of the directors 
to enter into a contract on behalf of tlie company with an 
outsider, he can make the contr«ict by wortl of mouth, luid 
it will be binding on the com])any. The |>ei'son making a 
verbid ccmtract on behalf of the company must either )je 
authorised at the time of the contract or iKiforehand, or 
else the contmct made by him must be ratitie<l by a 8u)> 
secpient board meeting. ^Viid, as idready mentioned, it 
must be borne in mind that verbal contnicts only bind 
the company when such contracts would bind individuals. 
The directors very commonly have power to appoint 
managers and agents for various purposes. Such i^rsons 
can bind the company by any contract the making 
of which is necessiiry for efifecting the object of their 
appointment. 

The directors can also l)Uid the comjmny by contracts in 
writing, except where the contract, if lx»tween ordinaiy 
individuals, would have to be under seal, e.[/., a lease for 
more than three years, a bond, <fec. 

However, in many companies it is usual, when the 
contract is at all important in character, to make it und(fr 
the seal of the company. And the regulations of somci 
companies require certain contracts to be under seal an* I 
executed in a particular way. Where such a rule exists, 
it must V)e duly observed. 

In ordinary cases, where a deed is not necessary, the 
contract should not be under seal, in order that the ex- 
pense of stamping it as a deed may be avoided. 

All contracts, whether in writing or verbal, made by 
the directors or any other person on l)ehalf of the com- 
pany, ought to be expressed to be made in the name or on 
belialf of the company. Thus agreements in wriUw^ 'vx^ 
be as follows : 
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An agreement made the of between The Com- 

pany, limited, of the one part, and A. B. of of the other part ; 

whereby it is agreed as follows : — ^The company shall sell, and the 
said A. B. shall buy, &c 

In such case the conclusion will be : 

As witness the hand[s] of [and two of the directors of 

the company] on behalf of the company and the hand of the said 
A. B., the day and year first above written. 

And the aiiatuis wiU be duly witnessed. 

The person or persons signing on behalf of the company 
will be the person or persons authorised by the board to 
make the contract. 

If a director or other person enters into a contract on 
behalf of the company, without having the necessary 
authority, but expecting that the board will ratify his act, 
the contract may be framed as above, with the addition of 
a clause as follows : " This agreement is conditional on the 

ratification thereof by the said company before the 

day of next." 

K the contract is to be under the company's seal it will 
conclude thus : 

In witness whereof the company hath caused its common seal to 
be hereunto afi^ed, and the said A. B. hath set his hand hereunto, 
the day, &c. 

or: 

As witness the seal of the company and the hand of the said 
A. B., the day, &c. 

In such cases there will be an attestation clause, thus : 

The seal of the company was affixed hereto in the y^ \^ 
presence of / \ 

) L. S. ) 

I Directors, \ J 

Countersigned , Secretary. 

If thought fit, a contract may be made thus : 

An agreement made, &c., between A. B. on behalf of The 

Company, Limited, of the one part, and C. D. of the other part, 
whereby it is agreed as follows : — 

1. The company shall, &a 

2. The said C. D. shall, &c. 

And the conclusion will be — 

As witness the hands of the said parties hereto, the day, kc. 

Sometimes, however, it is desirable not to disclose the 
fact that the person making the contract is acting for the 
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company. In such case he will act in his own name, bnt 
the company will be entitled to the benefit of the con- 
tract. 

A contract under the seal of a company requires a 10«. 
impressed deed stamp. If under hand merely a Qd» agree- 
ment stamp is sufficient. The stamp may be either im- 
pressed or adhesive. If an adhesive stamp is used, care 
should be taken that it is properly cancelled, i.e., the 
person who first signs the document should put his initials 
and the date of signature on the stamp. 

Many companies have a hand stamp engraved with the 

words, ** For The Company, Limited," and the 

directors, agents, managers and other persons signing con- 
tracts, bills, notes, &c., on behalf of the company, or enter- 
ing into correspondence with a view to any contract, will 
impress the stamp just above or below the signature. 

BILLS AND NOTES, &c. 

It is not every company which has power to draw, 
accept, indorse and execute bills, notes, &c. Sometimes 
the power is expressly included among the objects set 
forth in the Memorandum. Where this is the case, of 
course there is no doubt as to the company's power, but 
in many cases the power is implied from the objects, 
e.g., if the objects are to carry on any trade or busi- 
ness in which it is usual to exercise the power, it is 
implied. The usual mode of accepting a bill on behalf of 
a company is : 

For The Company, Limited, and by its authority ; payable 

at, &c. 

A ) 
Countersigned : N. Secretary, -n > Directors. 

A bill will be : 

£ 8. d. London, Ist March, 1878. 

Three months after date, pay to , or order, one hundred 

pounds, value received. 

For The Company, Limited. 

To Mr. A. I 2>ir,^,. 

A bill drawn on a company ought to be addressed to the 

company thus: "To the Company, Limited," not 

" To the Directors of the Company, Limited," 
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A promissory note will be : 

Three months after date, The Company, Limited, 

promises to pay to , or order, the sum of , value 

received. 

An indorsement will be : 



For, &c. [as above]. 



Pay to — — , or order. 
For, &C. [as above]. 

A cheque will be signed in the same way. 

A bill, note, cheque or indorsement may be accepted, 
drawn or made on behalf of a company, by any person 
who has the necessary authority. See »upra, p. 33. 

Directors and others signing such instruments should 
take care to express it to be " For " the company, other- 
wise they wiU be pei'sonally liable. As to a hand stamp, 
see supra, p. 35. 

CONVEYANCES, ASSIGNMENTS, LEASES, RE- 
LEASES, DEEDS OF COVENANT, &c 

When the directors, in pursuance of an agreement for 
sale or otherwise, desire to convey or assign property of 
the company to a purchaser or some other person, and also 
when they desire to grant a lease of, or to mortgage, the 
company's property, the company must be made a party to 
the deed, by its corporate name, not the directors, and the 
company, not the directors, must thereby grant or assign, 
or demise as the case may be, and enter into such cove- 
nants as may be necessary. Thus a conveyance of land 
will be to the effect following : — 

This Indenture made the day of — ; — between The 

Company, Limited, of the one part, and A. B., of, &c., of the other 
part. Whereas the SHid company is seised in fee simple in possession 
free from incumbrances of the hereditaments hereinafter described : 
and whereas the company has agreed with the said A. B. for the 
sale to him of the said hereditaments at the price of £1000. 

Now This Indenture Witnesseth that in pursuance of the said 
agreemtnt, and in consideration of the sum of £1000 paid to the said 
company by the said A. B. upon the execution hereof (the receipt 
whereof is hereby acknowledged), The said company doth hereby 
grant to the said A. B. and his heirs, All and singular [description 
of the land] : To Have and to Hold the same unto and to the use of 
the said A. B., his heirs and assigns, for ever. And the said company 
doth hereby covenant with the said A. B., his heirs and assigns, 
&c. 
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In Witness whereof the said company hath caused its common 
seal to be hereunto affixed, and the said A.. B. hath set his hand and 
seal hereto, the day and year first above written. 

Ill like manner where the directors have agreed to 
purchase or take on lease property, e.g., land, buildings, 
letters patent, concessions, &c., on behalf of the company, 
the property will be conveyed, assigned, or demised to 
the company, not the directors, unless in some special case 
it is desired to vest the property in trustees for the com- 
pany. Accordingly the company will be party to the deed ; 
and the conveyance, assignment or lease, will be expressed 
to be made " to the said company and its assigns," and the 
covenants will be " with the said company and its 
assigns." 

Some persons use the expression, " the said company, 
its successors, and assigns," but the word successors is un- 
necessary, and accordingly may be, and generally is, 
omitted with advantage. 

The above rules apply, not only to conveyances, &c., 
but to releases, and other deeds. Such instruments should 
all be made in the name of the company. In like manner 
a receipt will be given in the name of the company, 
e.g. :— 

The Company, Limited, hereby acknowledge the receipt and 

payment of, &c. 

As witness the hands of A. and B., two of the directors of the said 
company. 

A. I For the 

B. ( said company. 

Sometimes a receipt is given under the company's seal. 
So too a notice by the company, e.g,, to dismiss an officer, 
will be given in the name of the company : — • 

The Company, Limited, hereby give you notice, &c. 

As witness the hands of two of the directors of the company, 

this day of . 

For the company : 

-o I Directors. 

BRIBES OR COMMISSIONS. 

A director of a company is not permitted by law to make 
any secret profit out of his place, and if he receives a bribe 
or secret commission, or payment froia aaa.'^ ^^^cessvjL^^iSs^ 
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whom he is dealing on behalf of the company, he may be 
called on to pay over the amount to the company. Money 
so paid is considered to belong to the company. Thus, if 
the directors agree to buy property in the name or on 
behalf of a company, and the vendor allows the directors 
a commission on the transaction, they are deemed guilty of 
fraud, and if the matter comes to light, may be compelled 
to hand over the amount to the company. So, too, if a 
vendor agrees to sell property to the company in considera- 
tion of paid-up shares, and by virtue of an understanding 
between the vendor and the directors part of the shares are 
given to the directors, they will be liable to the company 
for the value of such shares. Moreover, where a vendor 
or other person contracting with the company thus bribes 
the directors or any of them, the company, if the facts are 
discovered, can have the contract set aside. If the direc- 
tors want to receive a commission, they should submit the 
matter to the company in general meeting. Unless this is 
done, the payment or profit will be considered secret, and 
therefore fraudulent. The mere circumstance that all the 
directors know the facts does not prevent it from being 
deemed secret. 

Where a director has been promised a secret commission 
or payment as above, the promise is void in law, and can 
be broken with impunity. 

Directors should remember that the repayment to the 
company of such a bribe may be enforced years after it 
was paid. Perhaps the payment may never be discovered 
till a winding up, but when it is discovered the Court will 
compel its repayment. 

The same rules which apply to directors apply to all 
other agents of a company ; e.g.y managers, secretaries, 
solicitors, &c. But if such persons obtain the sanction of 
the board of directors to the receipt of the commission or 
payment, they will, generally, be safe. For judgments 
and orders against directors and others, see Company 
Precedents, pp. 308, 453. 



GENERAL MEETINGS. 

A general meeting of a company is a meeting convened 
and held in accordance with the company's regulations, at 



GENERAL MEETINGS. 39 

which all the shareholders are at liberty to attend. General 
meetings are of two kinds : — 

1. Ordinary. 

2. Extraordinary [or special]. 

The difference will best be understood from the following 
clauses which, with some slight variations, always occur in 
the regulations of a company : — 

The first general meeting shall be held at such time (not being 
more than four months after the registration of the memorandum of 
association of the coinpany) and at such place as the directors may 
determine. 

Subsequent general meetings shall be held at such time and place 
as may be prescribed by the company in general meeting, and, if no 
other time or place is prescribed, a genei^ meeting sh&li be held in 

the month of in every year at such time and place as may be 

determined by the directors. 

The above«mentioned general meetings shall be called ordiiUBy 
general meetings ; all other meetings shall be called extraordinary 
general meetings. 

See clauses 29, 30, and 31 of Table A, iw/ra, p. 113. 

The regulations generally enable the directors to convene 
an extraordinary meeting whenever they think fit, and 
bind them to call one upon a requisition in writing 
made by a certain number of members. If the directors 
fail to convene a meeting pursuant to the requisition, the 
requisitionists are usually enabled by the regulations 
themselves to convene a meeting. See further, infra^ 
p. 42. 

A general meeting, either ordinary or extraordinary, 
must be held within four months after the formation of a 
company (section 39 of the Act of 1867). In default, the 
company, and its directors and managers, will be liable to 
heavy penalties. At such meeting the directors seldom 
have anything to communicate, and accordingly they ex- 
plain that it has been called merely to comply with the 
Act. A general meeting nmst be held every year (sec- 
tion 49 of the Act of 1862). But if when the company is 
registered less than four months of the year remains, no 
meeting need be held that year. (L. E. 10 Q. B. 340.) 

As to the notice convening an ordinary meeting : 

Great care must be taken that it complies in form with 
the regulations, and that it is served on the members in 
proper time. As to the latter, see further, i^fra^ p. 66. 

As to the form of notice, this depends on the regu- 
lations. Table A. provides that : 
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" 35. Seven days* notice, at the least, specifying the place, the day; 
and the hour of meeting, an I in the case uf s^iecial business the 
general nature of such business, shall be given " 

And that : 

" 36. All business shall be deemed special that is transacted at an 
extraordinary meeting, and all that is transacted at an ordinary 
meeting with the exception of sanctioning a dividend and the con- 
sideration of the accounts, balance sheets, and the ordinary report 
of the directors." 

Under these clauses, it will be observed that special 
business can be transacted at an ordinary meeting, provided 
that notice of the general nature thereof has been given. 

But in many cases the regulations provide that the 
business of an ordinary meeting shall be confined to 
certain specified matters . e.g., " The consideration of the 
accounts, balance sheet, and the ordinary report of the 
directors, the election of directors and other officers in the 
place of those retiring, and the sanctioning a dividend," 
and that all other business shall be deemed special, and 
shall be transacted at an extraordinary meeting. 

In such cases special business cannot be transacted at an 
ordinary meeting. 

The notice of an ordinary meeting at which it is not 
intended to transact special business, or at which such 
business cannot be transacted, will only state the place, 
day, and hour at which the meeting will be held, " for the 
purpose of transacting the ordinary business of the com- 
pany." But occasionally the regulations require the notice 
of every meeting, whether ordinary or extraordinary, to 
state the nature of the business to be transacted : where 
this is the case, particulars of the business must be inserted 
instead of the words in inverted commas, e.g., "for the 
purpose of receiving and considering the accounts, balance 
sheet, &c." See infra, p. 64. 

If special business is to be and can be transacted at an 
ordinary meeting, the notice must state the nature of it as 
below mentioned, just as if the meeting were an extra- 
ordinary one. 

Where, about the time for holding the ordinary meeting, 
it happens that there is special business to transact, but 
the regulations forbid its transaction at an ordinary meet- 
ing, it is usual to convene an extraordinary meeting for 
the same day as the ordinary meeting. In such case, the 
notice will state when and where the ordinary meeting 
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will be held, and that *' at o'clock, or so soon after- 
wards as the above meeting shall be dissolved, an extra- 
ordinary meeting will be held at the same place, for the 
purpose of, &c." See Company Precedents, p. 206. 
As to the notice convening an extraordinary meeting : 
The regulations always require that this shall state 
" the nature [or the general nature] of the business to be 
transacted," or " the purpose " for which the meeting is to 
be held. In any case the notice must fairly draw attention 
to the nature of the business. Notices are sometimes 
framed generally, and sometimes with reference to a par- 
ticular resolution. 

The following are examples of the former : 

(a) " For the purpose of increasing the capital to such extent and 

in such manner as the meeting shall determine." 
(6) '' For the purpose of electing an auditor in the place of 
Mr. , decQased.'' 

And these of the latter : 

(c) " For the purpose of considering, and if thought fit, passing 
the subjoined resolution — 

^* * That the capital of the company be increased to £10,000 
by the creation of 5,000 new shares of £1 each.' " 

(d) " When the subjoined resolution will be proposed for 

adoption — 

" * That Mr. A. Smith of be and he is hereby appointed 

auditor of the company in the room of Mr. , 

deceased.' ** 

The following is an intermediate form : 

(c) " For the purpose of considering, and if thought fit, passing 
the subjoined resolution either with or without any modifica- 
tions.** 

The mode in which the notice is framed materially aflfects 
the competence of the meeting; e.^., in case (a), the meeting 
could increase the capital to such extent and in such 
manner as was thought fit, and accordingly the motion for 
increase might be amended and passed in any form. So, 
too, in case (ft), any person might be elected auditor ; and 
in case (c), the resolution could be modified. But where 
the notice is framed, as in cases (c) and {d\ no amendment 
can be moved : the resolution must be affirmed or 
negatived. 

Those who convene the meeting will determine which 
form should be adopted. In many cases a specific resolu- 
tion, as in (c) and (<i), is preferred by directors.^ \sv ^s^^est 
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that the shareholders may be obliged eithelr to accept or 
reject their policy. However, it i» sometimes desired to 
leave room for amendment, and in such case the notice 
will be framed in more general terms. 

It should be borne in mind, that a resolution is void 
where it is passed at a meeting which has not been duly 
convened [e,g., if the resolution goes beyond the notice] : 
unless, perhaps, every member be present in person. 
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The regulations generally provide that the directors shall 
convene a general meeting upon a requisition in writing 
signed by a specified number of the members [Table A. 
requires one-fifth], and that in default, the requisitionists 
may call a meeting. See clauses 32, 33 and 34 of Table A. 
There is sometimes a difficulty in getting a single docu- 
ment signed by the requisite number, and accordingly 
the question arises, whether a number of requisitions, all in 
like terms and each signed by one or more members, will 
constitute a requisition within the meaning of the regula- 
tion. This question has not yet been decided by the 
Court, but it seems probable that the answer would be 
in the affirmative, especially if the documents are fastened 
together when delivered. The matter is of importance, 
because, if the regulations require a requisition to be 
signed by a large number of members, it is extremely 
difficult to get a single document so signed ; whereas, a 
circular letter and form of requisition for signature can be 
sent out by post to every member, and by return of post 
the requisite signatures may be received. 

The requisition requires to be very carefully penned, for 
nothing is more common than for the requisitionists to fail, 
because the objects of the meeting required have not been 
specified properly in the requisition, and accordingly, when 
the meeting is held, it is found that it is powerless. 

Although the regulations usually declare that, upon the 
receipt of the requisition, the directors are forthwith to 
convene a meeting, they are not bound to do so. But if 
they do, they should convene it for the objects specified in 
the requisition (together with others if they think fit), 
otherwise the requisitionists may themselves proceed to 
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convene a meeting. In like manner, if the requisitionists 
convene the meeting, they should convene it for the objects 
specified as aforesaid, and for nothing more or less, other- 
wise it will be irregular. 

Sometimes a section of the members desire to pass 
some special resolution which the directors will not facili- 
tate, e.g,f to remove the directors. In such case very 
considerable care is requisite, and sometimes it is quite 
impossible to pass the special resolution. The difficulty 
is, that the two meetings to pass a special resolution 
must not be more than a month apart. Now suppose 
the first meeting has been held, and that a requisition 
for the second meeting is served the next day; the 
directors have, perhaps, twenty-one days or more to con- 
vene the meeting, and the requisitionists cannot send out 
notices till the expiration of that time. This only just 
leaves them time to give a seven days' notice — taking into 
account the fact that the day of service and day of the 
meeting must be excluded from the computation. But if 
the directors manage to get the first meeting adjourned 
for a few days (e.g,, to take a poll) ; or if any difficulty 
arises as to having the requisition signed and ready for 
delivery immediately after the first meeting ; or if the 
directors are entitled to more than twenty-one days ; or if 
more than seven days' notice of a meeting is requisite — it 
will be impossible to hold the second meeting within the 
month. 

Where Table.A. applies, and where the regulations are 
similar, the matter can sometimes be managed thus. Let 
the objects of the first meeting be, among other things, to 
prescribe (see Clause 30 of Table A.) the time and place at 
which a second extraordinary general meeting for the 
purpose of confirming as special resolutions any of the 
resolutions that may be passed at the first meeting, and of 
determining the manner in which notice of such meeting 
shall be given to the members (see Clause 35 of Table A.). 
Then, if the resolutions (e.g., to remove the directors) are 
passed at the first meeting, a further resolution will be 
passed fixing the time for the second meeting, and direct- 
ing one of the requisitionists to convene it by circular, or, 
perhaps, advertisement. For form of requisition, and 
notice by requisitionists convening meeting, see Company 
Precedents, p. 208. 
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Where it is intended to serve a requisition for a general 
meeting, legal advice is generally desirable. 
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The regulations generally state that the chainuan (if 
any) of the board of directors is to take the chair at every 
general meeting, whether ordinary or extraordinary. In 
certain events, the regulations commonly leave the selec- 
tion of the chainnan to the shareholders present thereat. 

At the time appointed for the meeting, the person (if 
any) who is entitled according to the regulations to preside 
should at once take the chair. If there is no such person 
present, the members, after the lapse of a proper interval, 
usually fixed by the regulations, should elect a chairman. 
Tliis will be effected by passing a resolution, duly proposed 

and seconded, " That Mr. be appointed chairman of 

this meeting." Some leading shareholder will propose 
this. 

The chairman, having taken the chair, will ascertain 
that a proper quorum of members is present. This de- 
pends on the regulations. Sometimes a specified number 
forms a quorum, and sometimes a specified number hold- 
ing a certain amount of the capital. Very conmionly the 
quorum for an ordinary meeting is different from that of 
an extraordinary meeting. In order to ascertain that a 
quorum is present, it may be necessarjt to refer to the 
register of members and share ledger, and accordingly 
they should be present. 

If there is not a quorum present within the time fixed 
by the regulations, the meeting must be dissolved or ad- 
journed, according as may be provided by the regulations. 

If, however, it appears that a proper quorum is present, 
the chairman will announce the fact, and will then call on 
the secretary to read the notice convening the meeting. 
This having been done, the secretary, according to the 
practice of some companies, will be required to read the 
minutes of the last general meeting ; and the chairman 
will then say, " Gentlemen, with your approval, I propose 
to sign these minutes as correctly entered." Upon this, 
debate may arise, but no discussion of the policy of the 
proceedings recorded in the minutes so read should be 
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permitted : the only question should be whether they are 
a con-ect record of what passed, and the chairman should 
keep the discussion to the point. The minutes, if found 
correct, or when corrected, will be signed by the chair- 
man. The object of signing is to make them evidence 
admissible in a Court of law, and to obtain the other 
benefits conferred by section 67 of the Act of 1862. See 
infra, p. 68. 

After these preliminaries, the meeting will proceed to 
transact the business for which it was convened. 

At an ordinary meeting the first step will be for the 
chairman to refer to the directors' report, which will pro- 
bably be taken as read, and make a speech in relation 
thereto, concluding with a motion, " That the report and 
accounts be adopted." This having been seconded, the 
chairman will put the question to the meeting as follows : 

The question is, "That the report and accounts be 
adopted." This is the stage for discussion, and members 
wiU probably rise and speak in support of or opposition to 
the motion. The chairman should name those who rise 
to address the meeting. 

When the discussion has subsided, the chairman will 
rise and reply to any criticisms which have been made, 
and to any relevant questions that have been asked, and 
will in conclusion finally put the question thus : " The 
question is, that the report be adopted. Those who are in 

favour of the motion hold up one hand 30, and 

the contrary 10. I declare this motion carried " 

[or " negatived "]. 

The regulations very commonly provide that every 
motion shall be decided in the first instance by a show of 
hands, and where this is the case a show of hands must 
be taken ; but if there is no such provision, the chairman 
may, if he thinks fit, take the sense of the meeting by 
calling on those in favour of the motion to say " Ay," and 
on those who are against the motion to say "No." If 
there is no sound of " No," he will declare the motion 
carried ; otherwise, he will call for a show of hands, and 
declare the result accordingly. 

Upon a show of hands the chairman will look to the 
number of hands only, and will not take into account the 
votes which the owner of each represents in person or as 
proxy. 
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Though it is not uncommon to declare the number of 
hands in favour of or against a motion, the chairman ie 
not bound to make such declaration. 

The chairman having declared the result, a poll may be 
demanded in accordance with the regulations. As to 
polls, see further, infrcL, p. 50. 

A poll may, if the regulations allow, cither be taken at 
once or at some future day, and the regulations generally 
vest in the chairman the right to determine when it 8hal| 
be taken. 

Generally speaking it is more convenient, if the regula- 
tions allow, to take the poll at once, but there may be 
cases in which an adjournment is desirable, c.^., where it 
will require many hours to take the polL 

The poll having been taken, the chairman will state the 
result, and will declare the fate of the motion accordingly. 

When a poll has been granted and the chairman has 
fixed some future period for taking it, e.^., " Monday next, 

the — ^th instant, between the hours of and , at 

the registered office of the company," or " here, so soon as 
the other business of the meeting shall have been trans- 
acted," there is no objection to the meeting transacting in 
the meantime any other business which it is competent to 
transact. If there be none such, the meeting will probably 
be adjourned till after the taking of the polL If the poll 
is to be taken at a future day, the meeting will be ad- 
journed to a subsequent day; if it is to be taken at once 
or after the transaction of the other business, the meeting 
will be adjourned for a few hours, or for such period as 
will give time to take the poll. Where the company is a 
small one, the taking of the poll may be effected in a very 
short space of time, and in such case no adjournment may 
be necessary. 

If the meeting is adjourned to hear the result of the 
poll, the chairman will, at the adjourned meeting, state 
the result, and declare that the motion has been carried or 
negatived accordingly. 

As to amendments, see infra ^ p. 48. 

It may here be observed that, although it is usual for 
motions to be proposed and seconded, and then for the 
question to be formally put to the meeting, a less regular 
course of procedure may be perfectly valid unless it be 
contrary to the regulations, e.^., if the chairman puts the 
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question without its having been proposed or seconded by 
any one, and the meeting votes thereon, this may be 
valid. 

After adopting or rejecting the directors' report, an 
ordinary meeting usually proceeds to the declaration of a 
dividend in accordance with the recommendation of the 
directors. See infra ^ p. 62. And afterwards elects or 
re-elects directors and other officers, and transacts any 
other business which it is competent to transact. 

A general meeting usually closes with a vote of thanks 
to the chairman, and if the company has been prosperous, 
with similar votes in favour of divers other persons con- 
nected with it, e.(7., the manager, the secretary, the 
agents, <fec. For example — 

" That the best thanks of this meeting be presented to the direc- 
tors for their very successful management of the company's business 
during the past year." 

" That the thanks of this meeting be presented to Mr. —^ — , the 

manager ; to Mr. ^ the secretaj^, and to the other officers and 

emfloyis of the company, for their efficient services." 

**That the cordial thanks of this meeting be presented to the chair- 
man for his able and courteous conduct in the chair." 

The procedure at an extraordinary or special general 
meeting is much the same as that at an ordinary meeting. 
After the chair has been taken, the notice read, and the 
minutes of the last meeting signed, the chairman usually 
explains the circumstances which have led the directors 
to convene the meeting, and concludes with a motion, e.g, ; 

" That the directors be authorised to borrow, on behalf of the 
company, the sum of £10,000 \* or — 

'* That the capital of the company be increased to £ by the 

creation of new shares of £ — — each ;" or — 

'* That the contract, dated, &o., and read to this meeting, be 
approved, and that the directors be authorised to cany the same 
into effect." 

It should be seen that the motion comes within the 
terms of the notice. The motion having been seconded, 
the chairman will put it to the meeting, and the subse^ 
quent proceedings will be similar to those above detailed. 

Where a meeting has been called pursuant to a requi- 
sition of shareholders, one of the requisitionists usually 
moves the resolution. 

If at a general meeting the chairman perceives that the 
time of the meeting is being waatod V;} ^ <^<«s^ass^<sc'^^!^ 
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shareholder, and that the meeting wants to vote, he may 
move or get some one else to move : " That the question 
be now put," and if this is decided in the affirmative, will 
act accordingly. A meeting is not bound to hear a mem- 
ber, nor is the chairman bound to find him a hearing. 

A chainnan should rule a meeting fairly and firmly. 
He should bear in mind that if the majority of the mem- 
bers of the company are with him, a minority will not be 
able to upset the proceedings merely because some slight 
irregularities have occurred at a meeting. See further, 
in/i'ttf p. 59. 

AMENDMENTS. 

When a motion has been moved, seconded, and put by 
the chairman to the meeting, any member is at liberty to 
move an amendment thereto, unless the business is special 
and the notice convening the meeting has been so framed 
as not to allow any amendment of the original motion. 
See supra, p. 41. 

In any case the amendment must keep within the notice ; 
e,g., at a meeting convened " to increase the capital, <fec.," 
it would not be competent to a member to move as an 
amendment : 

" That instead of iacreasing the capital the directors be authorised 
to borrow £5,000 for tie purposes of the company." 

The chairman should decline to put such a motion. 

Whether a particular amendment is admissible or not is 
in some cases a very nice question, and one upon which 
the solicitor should be consulted. 

If an admissible amendment is duly moved and seconded, 
the debate on the original motion and the amendment will 
proceed concurrently, some members supporting one, and 
some the other. The debate having concluded, the chair- 
man will put the amendment to the meeting thus : 

" The original motion was, That, &c. To this an amendment has 
been moved, That, &c. Those who are in favour of the amendment 
hold up one hand. . . Those who are against the amendment 
hold up one hand. . . The amendment is negatived." 

If the decision of the chairman is disputed, a poll may 
be demanded. See supra, p. 46, and infra, p. 50. 

This is the mode of dealing with an amendment com- 
monly adopted at company meetings. It is less scientific 
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than the parliamentary course, and is open to various 
objections, but in practice it appears to work well enough. 
In elfect, it treats the so-called amendment as a substantive 
motion, proposed to the meeting for adoption, instead of 
the original motion. 

A better system might be desirable, but for the fact that 
amendments are not very commonly moved at company 
meetings. 

The chairman should not permit the discussion of an 
amendment which cannot properly be put to the meeting 
(i.e., not covered by the notice), nor should he allow an 
amendment which merely amounts to a negative of the 
original motion. E.g.^ the motion being to increase the 
capital, an amendment should not be entertained : " That 
it is inexpedient to increase the capital." Those who are 
in favour of such an amendment can give effect to their 
views by voting against the motion. 

An amendment, according to the practice of some com- 
panies, cannot be withdrawn without the consent of the 
meeting ; but in others the mover, with the consent of the 
seconder (if any), is permitted to withdraw it. But unless 
the regulations deal with this matter the practice may be 
disregarded with impunity. 

The terms of an amendment before being put to the 
meeting are sometimes modified at the suggestion of some 
speaker, and with the consent of the mover and seconder. 

Occasionally a second amendment is moved to the 
original motion. E.g,^ suppose the original motion to be 
" That the report be adopted." Amendment (1), " That 
a committee of investigation be appointed to, &c. ;" (2), 
"That a committee of conference be appointed to, &c." In 
such case the company practice is to treat amendment (2) 
in the same way as amendment (1), namely as an alterna- 
tive motion. The discussion of the original motion and 
the amendments proceeds concurrently, and eventually the 
amendments are put in the order in which they were pro- 
posed, and if all are negatived the original motion is put. 

The terms of every amendment ought to be expressed in 
writing and handed in to the chairman by the mover ; but 
in some cases the chairman offers to take down the terms 
in writing. If an amendment is carried, the original 
motion falls to the ground, unless the amendment, instead 
of being proposed as a rival motion, merely aimed at \fiLQdk- 
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tying the tenus of the original motion. In the latter case 
tjiie amendment having heen carried, the original motion 
in its amended form will be put. 

POLLS. 

The chairman is not bound to grant a poll unless it is 
demanded in strict accordance with the regulations. £,g,y if 
they require the demand to be in writing, it must be made 
in writing ; and so, if the persons demanding the poll are 
required to hold a certain number of shares, the chairman 
before granting the poll should see that they are duly 
qualified. In any case it is expedient to make the demand 
in writing, and it should be handed in as soon as the 
chairman has taken the sense of the meeting on a show of 
hands. The demand will be as follows : — 

The Company, limited. 

We, the undersigned members of the above-named company 

[holding upwards of shares in the capital], do hereby demand 

a poll upon the question, ** That, &c.," submitted to this meeting. 

Dated this day of , 

It having been ascertained that the persons demanding 
the poll are duly qualified, the chairman will read out the 
demand, and will state that he grants the same, and will 
fix the time when and the place where the poll will be 
taken, and if necessary the meeting will be adjourned. 

Where the regulations merely provide that a poll, if 
demanded, shall be taken " in such maimer as the chair- 
man directs " (Table A., cl. 43), it has been, and is, the 
common practice to take the poll then and there. But a 
doubt has been raised in a recent case in the Court of 
Appeal (10 C. D. 114), whether there ought not to be 
an adjournment and notice to the members of the day 
fixed. 

It is difficult to see what hardship is involved in the 
practice above mentioned, for each member receives notice 
of the meeting, and knows that a poll may be demanded. 
Moreover, in almost aU cases, voting by proxy is allowed, 
and where a member appoints a proxy it must be in dis- 
tinct contemplation of a poll ; for proxies are only avail- 
able at a poll, unless the regulations are framed in a very 
xmusual manner. No doubt in the case of parliamentary 
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elections, yeetry meetings, and the like a poll cannot be 
taken then and there, for a poll is an appeal to the whole 
constituency, but the reason is that the voters cannot 
vote by proxy. 

However, the doubt having been raised, must be borne 
in mind, and until it has been settled may afford room for 
dispute ; but it is now not uncommon to insert in the 
regulations (either originally, or by amendment, iw/ra, 
p. 68), the words " and either at once, or after an interval, 
or adjournment," after the words " the chairman directs.*^ 
This precludes any doubt 

If the company has many shareholders it is not unusual 
to appoint a scrutineer or two to take the poll, and some 
articles of association expressly require such appointment 
In a small company the poll is often taken by the chair- 
man. In taking the poll it is usual to cause a list of 
members to be made out from the register, thus ; — 



Names of 
Members. 


Number of 
Shares. 


Namber of 
Votos. 


Observatioxis. 


Votes given. 


For. 


Against. 




' 


■ 








1 



At the time appointed for taking the poll, the members 
who vote personally will come up to the voting table and 
write their names down on sheets of paper headed " For " 
or " Against " the motion, as the case may be. A member 
voting as proxy for another will write down his own name 
and also that of the person whose proxy he is, e,g.y "John 
Smith, by W. Jones, his proxy." 

However, sometimes it is arranged that a member sign- 
ing his own name shall be deemed to vote for himself and 
for all those whose proxy he is. 

The votes having been taken, the chairman or scruti- 
neers will enter them in the list of votes, in the column 
" For " and " Against," as the case may be. If, on refer- 
ence to the books or otherwise, a vote tendered is for any 
reason found to be invalid, e.g., because the votei^ \& \sw 
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arrear of calls, or because the instrument of proxy is not 
duly stamped, or was not deposited in time, the chairman 
or scrutineer will reject the same and put a note in the 
column of observations stating the reason for rejection. 

The poll having been closed, the numbers will be added 
up and the result ascertained. Where scrutineers have 
been appointed they will make a report in writing of the 
result to the chairman. Thus : — 

The Company, Limited. 

We, the undersigned, being the scmtineers appointed at the 

general meeting of the above«named company, held at , on the 

th of J on the motion, "That the report and aooonnts of 

the directors be adopted," and having taken a poll at the company's 

office on Monday, the ^th inst., hereby report to you, as tiie 

chairman of the said meeting, that the result of such poll was as 
follows : — 

Number of Votes. 
In favour of the motion .... 700 
Against the motion ..... 327 



Majority in favour of the motion . . 373 
Dated, this ^th of . 



> Scrutineers. 

To Esquire, 

Chairman of the above-mentioned meeting. 

If desired, the report may show the " number of per- 
sonal votes in favour of th6 motion " and against, and 
number of votes of members voting by proxy in favour of 
or against. 

The chairman will then state the resiJt to the meeting 
or adjourned meeting, as the case may be, and declare that 
the motion has been carried or negatived. 

A few words as to proxies : 

Where a member proposes to vote on a poll as proxy for 
another, it should be ascertained — 

1. That the shareholder appointing him is entitled to 
vote, e,g,y the regulations sometimes provide that a member 
in arrear of calls shall not vote, or that new members shall 
not vote for three months. 

2. That the proxy is competent to act as proxy, e,g,j 
the regulations sometimes provide that a shareholder in 
arrear of calls shall not vote as proxy for another. 

3. That the instrument appointing the proxy has been 
deposited in due time. See clause 50 of Table A. Whore 
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a proxy must be deposited so many hours before the 
meeting, the deposit must be made before the original 
meeting, for an adjourned meeting is in law only a con- 
tinuation of the> original meeting. 

4. That the instrument is in proper form and is duly 
stamped. 

5. That notice of revocation has not been given. 

As to 1, 2, 3, and 5, there will be little difficulty, but 
questions of some nicety arise as to 4. See further, infrtk^ 
p. 54. 

Unless the regulations otherwise provide, a shareholder 
who is present at a meeting, but abstains from voting on a 
question put to the meeting, ought not, it would seem, to 
be counted as voting either way. 

VOTES AND PROXIES. 

The number of votes which a member is entitled to 
depends on the regulations of the company. In the absence 
of anything to the contrary, he is entitled only to one vote. 
But generally it is provided that a member shall have one 
vote for each share, or, at any rate, a number of votes pro- 
portioned to his shares. Very commonly it is provided that 
no member shall have more than a certain number of votes, 
e.g,^ 50. Where this is so, a member may distribute some 
of his shares among his friends as trustees for him, and 
thus increase his voting power. The regulations can be, 
but seldom are, so framed as to prevent this. 

Unless the regulations authorise voting by proxy, vote^ 
must be given personally. For usual form of instrument 
appointing a proxy, see infra^ Table A, cl. 51. 

As to stamping the instrument : 

The Stamp Act, 1870, as modified by the Act, 1871 
(34 Vict. c. 4), in effect charges every instrument of proxy 
" For the sole purpose of appointing or authorising a proxy 
to vote at any one meeting at which votes may be given 
by proxy, whether the number of persons named in such 
instrument be one or more," with the duty of \d. 

By sec. 102 of the Act of 1870, it is provided as follows : 

102. (1.) Every letter or power of attorney [this includes a proxy 
paper] appointing a proxy to vote at a meeting, and every 
voting-paper, hereby respectively charged with the duty of 
' one penny, is to specify the day u^tv 7ibi<^\i \}c\& \£t<QftNA:&%'«^ 
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which it is intended to be used ii to be held, and is to bo 
Available only at the meetiiig so specified, or an adjournment 
thereof. 

(2.) The said duty of one penny may be denoted by an adhesive 
stamp, which is to be cancelled by the person by whom the 
instrument is executed. 

(3.) Every person who makes or executes, or votes or attempts to 
vote, under or by means of any such letter or power of 
attorney or voting-paper, not being duly stamped, shall for- 
feit the sum of fifty pounds. 

(4.) Every vote given or tendered under the authority or 'by 
means of any such letter or power of attorney or voting-paper, 
not being duly stamped, shall be absolutely null and void. 

(5.) And no such letter or power of attorney or voting-paper 
shall, on any pretence whatever, be stamped after the 
execution thereof by any person. 

The above rules must be carefully borne in mind. 

Most proxy instruments appoint a proxy for one meet- 
ing only, and accordingly require a Id. stamp. 

In any other case, e.g,, when the proxy is appointed for 
more than one meeting or for a year, a 10«. stamp must be 
impressed. As a proxy paper bearing a penny stamp is 
available for one meeting only, it follows that if there be 
two meetings held on the same day (see supra, p. 40) there 
must be two instruments of proxy. 

Where an adhesive stamp is used, the common postage 
and inland revenue stamp is of the right description. An 
impressed stamp is much to be preferred to an adhesive 
stamp, for if the former is used the document has merely 
^to be signed, but if an adhesive stamp is used there is 
considerable danger that it will be improperly cancelled, 
and in such case the instrument is void, and any person 
attempting to vote under it is liable to a heavy pentdty. 

In order to cancel the adhesive stamp, the person signing 
the instrument should write his name or initials on or 
across the stamp, and put the true date of signature on the 
stamp. The best plan is for the person to sign his name 
at the foot of the instrument, and to affix the stamp just 
below, and put his initials and the date on the stamp. 

In many cases the instrument concludes : " As witness 

my hand this day of ," and the stamp is fixed 

below and the signature written across it. The better 
opinion is that an instrument so executed is not valid, for 
the date ought to be written across the stamp. 

Upon important occasions the directors or some of the 
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members sometimes send out stamped proxy papers to the 
shareholders for signature. In such case the documents 
ought to be stamped with impressed stamps if possible, 
otherwise adhesive stamps should be affixed and precise 
directions as to the mode of signing the paper and cancel- 
ling the stamp should be printed in the maigin, e,g,, 
*' Please sign your name at the foot of the proxy, and 
also put your initials and the date on the stamp." 

A shareholder may appoint several persons alternatively 
as his proxy, e,g,f " A., and failing him E., and failing 
him C." 

All proxy papers ought to be preserved by the directors 
by being pasted in a book with a proper index. 

A shareholder may vote personally at a poll, though he 
was not present at the meeting at which the poll was 
demanded. If a shareholder votes personally on any 
question, any vote on that question by a proxy on his 
behalf is void. A shareholder may revoke the appoint- 
me?it of a proxy at any time ; but a vote given by the 
proxy before the revocation will be valid. In case of 
revocation, the shareholder ought before the meeting to 
write to the company giving notice that he has revoked 
the appointment. If he attends personally at a meeting 
he can hand in notice of the revocation to the chairman. 
Sometimes the instrument is so framed that personal 
attendance by the appointor invalidates it, e.g,, where it 
says " in my aheence to attend and vote," &c. 

Sometimes the regulations only allow a proxy to be 
appointed for a specified meeting, but this is objectionable, 
for a shareholder may be going abroad and may desire to 
leave a general authority behind. 



ADJOURNMENT. 

The regulations generally empower the chairman to 
adjourn a general meeting with the sanction thereof, and 
very commonly provide that no poll shall be demanded 
upon a question of adjournment, or that if a poll is 
demanded upon any question of adjournment, it shall be 
taken at the meeting and without adjournment. In the 
absence of such a provision, the better opinion seems to be 
that a poll may be demanded and taken then and i\!i&^*i^ 
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Unless the regulations otherwise provide, no notice need 
be given of an adjourned meeting, for it is a continuation 
of the original meeting, but no business can be transacted 
thereat other than the business left unfinished at the 
meeting from which the adjournment took place. Where 
a meeting is adjourned, and at the adjourned meeting a 
poll is demanded, it must be borne in mind that no 
person can vote under an instrument of proxy unless the 
same was deposited within the prescribed period before 
the original meeting, unless the regulations otherwise 
provide. 

SPECIAL RESOLUTIONS. 

A special resolution is a resolution which has been passed 
at one extraordinary general meeting of a company, and 
confirmed at another, in accordance with sect. 51 of the 
Companies Act, 1862. That section is as follows : — 

" LI. A resolution passed by a company under this Act shall be 
deemed to be special whenever a resolution has been passed by « 
majority of not less th m three-fourths of such members of the com- 
pany for the time being entitled, according to the regulations of the 
company, to vote, as may be present, in person or by proxy (in cases 
where by the regulations of the company proxies are allowed), at any 
general meeting of which notice, specifying the intention to propose 
such resolution, has been duly given, and such resolution has been 
confirmed by a majority of such members for the time being entitled, 
according to the regulations of the company, to vote, as may be pre^ 
sent in person or by proxy at a subsequent general meeting, of which 
notice has been duly given, and held at an interval of not less than 
fourteen days, nor more than one month, from the date of the meet- 
ing at which such resolution was first passed : at any meeting men* 
tioned in this section, unless a poll is demanded by at least five 
members, a declaration of the chairman that the resolution has been 
carried shall be deemed conclusive evidence of the fact without any 
proof of the number or proportion of the votes recorded in favour of 
or against the same : notice of any meeting shall, for the purposes of 
this section, be deemed to be duly given, and the meeting to be duly 
held, whenever such notice is given and meeting helH in manner pre- 
scribed by the regulations of the company ; in computing the majority 
under this section, when a poll is demanded, re&rence shall 1^ had 
to the number of votes to which each member is entitled by the 
-regulations of the company." 

As to the notice ; 

Notice of the proposed resolution must be given in 
accordance with the regidations. It is generally desirable 
that the exact form of the resolution should be given in 
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the notice. See "hipray p. 41. The notice may be as 
follows : — 

The Company, Limited. 

Notice is hereby given that an extraordlDary general meeting of 

the above-named company will be held at on — day the 

day of 1878, at o'clock in the forenoon, for the purpose of 

considering, and if thought fit, passing the subjoined resolution. 

Ji^olutioTi, 

That, &C. [Here set out the reaohUion.] 

Should the resolution be passed by the requisite majority it will 
be submitted for confirmation as a special resolution to a second 
extraordinary meeting, which will be subsequently convened. 

By order, 

Dated, kc Secretary. 

K desired, the notice may be framed more generally. 
See auprUy p. 41. But s. 51 seems to require the notice 
to state the proposed resolution, and accordingly, even 
where the exact words are not given, it is generally deemed 
desirable to state the sabstance. 

The meeting will be held in due course [as to procedure, 
see supra, p. 44, et aeq,]j and if the motion is lost, or not 
carried by the requisite majority, the resolution of course 
falls to the ground, but if it is carried, either with or with- 
out a p(^, notice will be issued convening the confirmatory 
or second meeting. The notice of this meeting may be as 

follows : — 

The Company, Limited. 

Notice, kCf when the subjoined resolution, which was passed at 

the extraordhiary meeting of the company held on the day 

of 1878, will be submitted for confirmation as a special resolu- 

tion. 

Besolution, 
That, &a 

By order. 
Dated, &c. Secretary, 

This meeting must be held at an interval of not less 
than fourteen dear days after the first meeting, and if 
the resolution is confirmed thereat, it becomes a special 
resolution. 

Sometimes both meetings, are convened by one notice, 
viz,, by substituting the words ** in default of further notice 

will be held on the day of , at the same time 

and place," for the words "will be subsequently convened." 
There is no objection to this, but of course the first 
meeting may be adjourned, and in that case a new notice 
of the second meeting may be requisite. 
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Where a notice has been so framed it mnst be borne 
in mind that a separate proxy for each meeting is requisita 

It must be seen that the meetings have been duly con- 
vened, and that a quorum is present. A poll should not 
be granted unless ^t;e members demand it. If a poll is 
not so demanded the chairman will declare the result, and 
it is to be noticed that a declaration by him that the reso- 
lution has been carried is to be deemed conclusive evidence 
of the fact. See sect. 51, above. 

Whether an amendment can be moved to a resolution 
which is intended to be passed and confirmed as a special 
resolution depends on the notice convening the meeting. 
See supra, p. 41. Such an amendment, if competent, can 
only be moved at the first meeting : the second meeting 
must merely confirm the resolution passed at the first. 

A printed copy of a special resolution must be filed with 
the Registrar of Joint Stock Companies. See Company 
Precedents for form. 

Every shareholder is entitled to a printed copy. See 
sect. 64 of the Act of 1862. 

A special resolution is an instrument of great value, for 
the law permits a company thereby to alter aU or any of 
its regulations, e.g., if the company is governed by Table A, 
it may by specif resolution resolve that Table A shall 
not longer apply, but that other regulations shall be 
adopted instead. And so, if it is governed by Articles of 
Association, it can rescind the same and adopt others. 

So, too, any particular rule may be altered, e.g.y if the 
regulations say that the directors shall not borrow more 
than J&l 0,000, a special resolution can alter the limit or 
remove it altogether. The power of altering the regula- 
tions does not, however, authorise anything which would 
work unfairly, as against the minority, e.g., a resolution 
^king away the right to vote from some of the members 
would be invalid, or authorising the issue of preference 
shares where there is no power, or authorising some other 
ultra vires act. See infra, p. 108, as to injunctions. 

Where it is desired to make numerous alterations in the 
regulations {e.g., where they are badly framed) it is much 
better to adopt a new set of regulations. 

The power to alter the regulations is given by sect 50 
of the Act of 1862. 

Besides altering its regulations, a company is permitted 
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by the Companies Acts, 1862, 1867, 1877, and 1880, to do 
various things by special resolution, e.g,^ to reduce its 
capital, to subdivide its shares, to wind up, &c. And 
further, the regulations of most companies provide that 
certain matters shall only be done by or with the sanction of 
a special resolution, e.g., see clauses 26 and 65 of Table A 
A special resolution cannot alter or extend the objects 
of a company. See »upray p. 27, and infra, p. 60. 



IRREQULARITIES IN INTERNAL MATTERS. 

The regulations of a company are very rarely observed 
with exactness. Thus it sometimes happens that a director 
acts who has not been duly elected, or that a general 
meeting passes a resolution which is acted on, though 
proper notice was not given of the intention to propose 
the same, or that the directors do not present their accoimts 
in proper form, or that some shareholder is not given a 
hearing at a meeting. 

A shareholder must not fancy that he can obtain the 
intervention of the Court to put a stop to, or remedy such 
irregularities. The Court only intervenes in very excep* 
tional cases, e.g,, where there is fraud, or where there is 
an individual Wrong. 

But where anything has been done irregularly, which 
the company could by special resolution or otherwise do 
regularly, the Court generally refuses to interfere at the 
suit of a minority. The principle upon which it refuses is, 
that the minority must submit to the majority, for if a 
single member or any minority could procure the aid of the 
Court in such case, it would only lead to endless litigation 
and the business of a company could not be carried on.> 
This rule is a great protection to the directors of a com- 
pany, for so long as they keep within the powers of the 
company, and act with the approval of the migority, and 
are not guilty of any unfair conduct, they are not liable to 
litigation at the suit of a minority, who do not approve of • 
their policy. 

The rule of non-intervention above referred to, does not 
apply where the directors or the company in general meet-, 
ing do, or determine to do, something beyond the power, 
ultra vires^ of the company. In such case the Court will 
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instantly intervene by injunction at the suit of a single 
member. 

Moreover, the directors cannot, in breach of the regula- 
tions, set the majority at defiance, for the majority can 
bring aa action against them in the name of the company 
and get an injunction or other relief. So, too, in such a 
case a single member could bring the action in the com- 
pany's name, and if he has the support of the majority he 
may succeed, but if it turns out that the majority are 
against him the action will faU, unless, indeed, there is 
fraud. 

As to what acts are beyond the powers of a company, 
see supra^ p. 27. 

Anything beyond its objects, as stated in the memo- 
randum, is ultra vires, e.g,, in the case of a company, 
started to carry on the business of a grocer, it would be 
ultra vires to carry on that of a coal merchant. 

And there are other matters which are considered ultra 
vires, or illegal, e.g., to create preference shares where the 
regulations as originally framed do not authorise the crea- 
tion thereof, to pay dividends out of capital, to forfeit 
shares improperly, &c. In these cases the Court, if appealed 
to, will give prompt relief. See further, infra, p. 108. 



SECRETARY. 

Almost every g(>ing company has its secretary. The 
articles very commonly contain a clause declaring who 
shall be the first secretary. In any case the agreement 
with the secretaiy should be put in writing and signed by 
him and by some person authorised by the board to sign 
on behalf of the company. For forms, see Company Pre- 
cedents, p. 42, et seq. 

The duties of the secretary will depend on the size and 
nature of the company, and of the arrangement made with 
him. But in any case he will be present at all meetings 
of the company, and of the directors, and will make 
proper minutes of proceedings ; he will issue all notices to 
members and others as may be requisite ; he will conduct 
all correspondence with shareholders in regard to calls, 
transfer, forfeiture, and otherwise, and will keep the books 
of the company, or such of them as relate to the internal 
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business thereof, e,g,, the register of members, the share 
ledger, the transfer book, &c., &c. He will also make all 
necessary returns to the Registrar of Joint Stock Com- 
panies. See infra^ p. 74. The secretary is generally 
remunerated by a fixed salary. 

Sometimes one of the directors discharges gratis the 
functions of a secretary, and occasionally the offices of 
secretary and manager are amalgamated. 

The secretary should have some knowledge of the law 
relating to companies under the Act of 1862, and he 
should be familiar with the company's regulations. 



SOLICITOR. 

Almost every going company has its solicitor. In many 
cases an arrangement is made for paying him a fixed salary 
exclusive of all outgoings. Such an arrangement should 
be in writing, signed by the solicitor, and some person on 
behalf of the company. Frequelit questions of law arise 
in the management of a company, and as they often have 
to be answered at a moment's notice, the solicitor should 
be kept generally informed a^ to the company's pro- 
ceedings, and he will of course be familiar with its regu- 
lations. 

In some companies the solicitor is required to be pre- 
sent at all genewd meetings to state the law, if necessary. 
He will also attend at meetings of the board when re- 
quired. 

RESERVE FUND. 

The directors are usually given power by the regulations 
to set aside out of the profits of the company such sum as 
they think proper as a reserve fund, to be applicable to 
certain purposes. If the company is flourishing a fair 
sum will be carried to the reserve fund every year. The 
reserve fund is sometimes invested in the names of trus- 
tees, ■ and sometimes in the name of the company. In 
some cases, a company employs its reserve fund in its 
business : where this is done, there is some danger that 
the reserve fund, when wanted^ wiU not be forthcoming. 
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Where a company has invested part of its capital in 
wasting property (e,g,f leaseholds or mines), and proposes 
to pay a dividend, it must be borne in mind that in cal- 
culating the profits due provision must first be made (by 
carrying over to reserve or otherwise) for making good 
the annual depreciation of the wasting property. 

DIVIDENDS. 

The regulations usually empower the directors, with the 
sanction of a general meeting of the company, to declare a 
dividend. Where this is the case, the usual plan is for 
the directors, in their report, to recommend a dividend of 
particular amount, and the ordinary general meeting then 
passes a resolution that such a dividend be declared, c.^., 

" That a dividend at the rate of 5 per cent, per annum, free of 
income tax, for the year ending the 31st December last, be declared 
on the shares of the company, and that such dividend be made pay- 
able on and after the 20th February, 1881." 

** That a dividend at the rate of 3 per cent, free of income tax, 
for the half-year ended 3l8t December last (making with the interim 
dividend at the like rate to 30th June last, 6 per cent for the year), 
be paid to the members, and that the same be payable on and 
after, &c." 

** That a dividend at the rate of 6 per cent, per annum, free of 
income tax, less the amount of interim dividend paid in «ruly last, 
be declared, &c." 

*' That a dividend for the half year ending, &c., be declared on 
the paid-up capital, and that such, &c.*' 

*' That a dividend of 5«. per shar^ free of income tax, be declared, 

" That a dividend at the rate of free of income tax be 

declared on the preference shares, &c." 

A dividend can only be payable out of profits. It is 
illegal to pay a dividend out of capital, even to preference 
shareholders, and a single dissentient shareholder cafi 
prevent it. 

Kotice of the declaration of a dividend should be given 
to the shareholders in accordance with the r^ulations of 
the company, and when the time fixed for payment has 
arrived the secretary, with the sanction of the directors, 
usually sends a cheque or dividend warrant to each share- 
holder. Not uncommonly the regulations say that the 
directors may declare interim dividends if and when they 
consider that the position of the compMiy warrants their 
doing so. 
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The r^ulations of some companies provide for half- 
yearly accounts and division of profits (if any). As soon 
as a dividend is payable, each shareholder has a right of 
action against the company, and can compel the payment 
thereof. 

In declaring dividends the rights of preference share- 
holders must be borne in mind, e,g,y the proiits may be 
insufficient to do more than pay a dividend on the prefer- 
ence shares. 

As to applying profits in paying off capital, see fupra^ 
p. 21. 

Primd facte members are entitled to dividend in pro- 
portion to the amount paid up on their shares, but the 
regulations sometimes provide otherwise. For example, 
Table A, cl. 72, provides that a dividend is to be paid to 
the members " in proportion to their shares." In such 
case the dividend must be in proportion to the shares 
even where more is paid up on some than on others. 

ACCOUNTS. 

Proper accounts of the company's affairs must be kept, 
and the regulations generally provide that at the ordinary 
general meeting in each year a statement of accounts and 
balance sheet shall be presented to the meeting by the 
directors. 

As to what books of account should be kept, see further, 
infrUy p. 73. 

AUDIT. 

The regulations always contain rules as to the appoint- 
ment of auditors and the audit of the accounts. These 
rules must be duly observed. The remuneration of the 
auditors is generally fixed by the directors with the sanc- 
tion of a general meeting ; but in some cases it is voted 
each year by the ordinary meeting. 

NOTICES. 

The regulations always state the mode in which notices 
are to be served on the members. Those contained in 
Table A are as follows : — 
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" 95. A notice may be served by the company upon any member, 
either personally or by sending it through the post in a prepaid 
letter addressed to such member at his registered place of abode. 

" 96. All notices directed to be given to the members shall, ¥dth 
respect to any share to which per^0Ds are jointly entitled, be given 
to whichever of such persons is named first in the register of 
members ; and notice so given shall be sufficient notice to all the 
holders of such shares. 

" 97. Any notice, if served by post, shall be deemed to have been 

served at the time when the letter containing the same would be 

delivered in the ordinary course of the post; and in proving such 

service it shall be sufficient to prove that the letter containing the 

. notice was properly addressed and put into the post-office." 

Where Table A does not apply, the articles generally 
contain clauses similar to the above. 

Personal service is not much resorted to except in the 
case of small companies. 

Whether the service be personal or by letter, a record 
should be kept by some officer of the company, so that if 
the service should subsequently be disputed, he may be 
able to refer to the record and testify accordingly. 

A notice may be either in writing or in print, or partly 
in one and partly in the other. Where a notice has to be 
sent to a large number of persons, it is generally deemed 
expedient to print it. 

^Notices of general meetings are usually expressed in 
general terms. 

The Company, Limited. 

Notice is hereby given that the ninth ordinary general meeting 
of the above-named company will be held at [the registered office 

of the company, No. , Street, in the City of , or at 

the Hotel, Street, &o.], on day the day of , 

1881, at o'clock in the forenoon,* for the following purposes, 

namely : to receive and consider the annual statement of accounts 
and balance sheet, and the reports of the directors and auditors 
thereon ; to elect directors and other officers in the place of those 
retiring by rotation ; to sanction the declaration of a divid«[id ; * 
and to transact the [other] ordinary business of the company. 

Notice is also given that the transfer books of the company will 

be closed from the 15tli to the 28th of , 1881, both days 

inclusive. 

No , Street, By order, 

January Ist, 1881. Secretary, 

Sometimes the words within the asterisks are omitted. 
See supra, p. 40. 

Other notices are usually addressed personally to the 
members, €,g,, 
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NoHce of a Call, 
Sir, 

I beg to give you notice thftt on the day of a call 

of £ per share was made upon all the members of this company, 

and that the same will be payable at on, &c. The amount 

payable by you is £ . 

To By order, 

of Secrettvry, 

It will be borne in mind that the regulations provide 
for giving notices to members in a variety of cases, e.^., 
calls, forfeitures, general meetings, &c. See the requisite 
forms in Company Precedents, p. 203, et seq. 

In many cases the regulations declare that so many 
days' notice shall be given in certain cases, e.g.y of a call, 
a general meeting, &c. Where there is any such provision 
the full number of clear days should be allowed. Thus, 
if there ought to be seven days' notice of a meeting, seven 
days should be allowed exclusive of the day of service and 
the day of the meeting. 

As to a shareholder resident abroad, the regulations 
sometimes provide that he must furnish an address in the 
United Kingdom to which notices may be sent, and that 
in default, the registered office of the company shall be 
considered his place of abode. Where there is such a 
provision, notice must be served accordingly. Otherwise 
it has been held that it is not necessary to serve share-r 
holders resident abroad at any rate with notices of general 
meetings ; notices of calls and forfeitures ought, however, 
to be sent abroad. 

As to the notices which have to be given from time to 
time to the Registrar, see infra^ p. 74. 

As to service of notices, &c., on a company, section 62 
of the Act of 1862 provides that : — 

" Any summons, notice, order, or other document reqtured to be 
served upon the company, may be served by leaving the same, or 
sending it through the post in a prepaid letter addressed to the 
company, at their registered office." 

** Any document to be served by post on the company shall be- 
posted m such time as to admit of its being delivered in the due 
course of deliveiy within the period (if any) prescribed for the 
service thereof ; and in proving service of such document it shall be 
sufficient to prove that such document was properly directed, and 
that it was put as a prepaid letter into the post-office." 

As to the authentication of any notice by the company, 
sect. 64 of the Act of 1862 provides that: — 
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" Any summons, notice^ mder, or proeeeding requiring authenti- 
cation by the company, may be signed by any director, secretary, 
or other authorised officer of the company, and need not be under 
the common seal of the company, and the same may be in writing 
or in print, or partly in writing and pctftly in print." 

It is important to bear this section in mind, for notices 
have frequently to be given by a company, e,g.y to the 
Kegistrar of Joint Stock Companies. See infra, p* 74. 

MINUTES OF PROCEEDINGS. 

The Act [sect. 67] of 1862 requires every company to 
cause minutes of all resolutions and proceedings of the 
company, and of the directors or managers of the company, 
to be duly entered in books to be from time to time pro- 
vided for the purpose. Accordingly books must be pro- 
vided by the directors, and minutes entered. The following 
will give some idea of the mode in whicii minutes are 
entered : — 

The fourth ordinary meeting of the Company, 

Limited, held the ^th of [at the registered office 

of the company] at o'clock. 

Mr. in the chair. 

The notice convening the meeting was read by the secretary. 

The minutes of the general meeting of the company held the 
t h ultimo were read by the secretaiy and signed by the chair- 
man. 

It was resolved unanimously that the rep(»rt oi the directors and 
the accounts annexed thereto be taken as read. 

Upon the motion of the chairman, seconded by Mr. ^ it was 

resolved unanimously [or nem. eon,, as the case may be]. 

That the report of the directors and the accounts annexed thereto 
be, and the same are» hereby adopted. 

Upon, ftc., it was resolved that a dividend, &c. 

Upon the motion, &c., it was resolved that Mr. be and be is 

hereby elected a director, in \h& place of Mr. . 

Upon, &c. [vote of thanks]. 

A. B. Chairman, 

If an amendment be moved, the minutes will run 
thus : — 

It was moved by the chairman, and seconded by Mr. , 

That, &C. 

An amendment was thereupon moved by Mr. , and eeooiided 

by Mr. , [Here set U oirf, e-gr.], 

" That the report be received, but not adopted, and that a com- 
mittee of five shareholders be appointed, with power to add to their 
number, to inquire into the formation and past management of the 
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eompaay, and with power to oall for books and documents^ and to 
obtoin rach legal and professional aesistance as may be necessary, 

such committee to report to a meeting to be called for day, the 

of ." 



The amendment was put to the meeting and negatived. The 
original question was then put to the meeting and declared by the 
chairman to be carried. 

Extraordinary General Meeting of The — — Company, 
Limited, held the th day of , at, &c. 

Mr. ■■ in the chair. 

The notice convening the meeting was read by the secretary. 

The minutes of, &c 

Upon the motion of the chairman, seconded by Mr. ' , 

It was resolved imanimously that the capital of the company be 

mcreased to £ by the creation of new shares of £ ■ 

each. 

A resolution, moved by Mr. , and seconded by Mr. > 

That, ftc., was negatived. 

Mr. moved. 

That, &c 

Mr. seconded this motion. 

A show of hands having been called for, tibe chairman declared 

that hands were held up in favour of, and against the 

resolution, and that the motion was consequently earned [or lost, as 
the case may be]. 

A poll was then demanded and taken, the numbers being as 
follow : For the motion, 128 votes. Against the motion, 72 votes. 
[The minutes may distinguish the niunber of personal votes and of 
votes hy proxy. The scrutineer's report (if any) will be entered.] 

The chairman then declared that the resolution was carried. 

The minutes of a meeting of the directors will be as 
follows : — 

At a meeting of the directors held the th day of ->*—^ 

at, &0. Present, Mr. , Chairman of the Board ; Mr. , and 

Mr. 

- The minutes of the meeting of the th were read and signed* 

Upon the motion, &o., it was resolved, &o. 

A draft contract between, &c., having been read, the chairman 
was directed to affix the sead of the company to the engrossment 
thereof. 

The secretary was directed to, &c. 

A letter from, ftc., addressed to the secretary, having been read, 
and the board being of opinion, &c., the secretary was directed to 
reply, &c., and the manager was desired to, &c. 

The usual plan adopted is for the secretary to make 
notes at each meeting of what passes, and subsequently 
to enter the particulars in the proper minute book ready 
for reading and signature by the chairman at a subsequent 
mieeting. 
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It is of great importance to have the minutes duly 
made and signed, for they then, by virtue of sect. 67 of the 
Act of 1862, hecoiae primd faeie Gwidence. Moreover the 
section provides that — 

" Until the contrary is proved, every general meeting of the com- 
pany, or meeting of directors or managers, in respect of the jnro- 
ceedings of which minutes have been so made, shall be deemed to 
have been duly held and convened, and all resolutions passed 
thereat, or pr«»ceeding(< had, to have been duly passed and had, and 
all appointments of directors, managers, or liquidators shall be 
deemed to be valid, and all acts done by such directors, managers 
or liquidators shall be valid, notwithstanding any defect tiiat 
may afterwards be discovered in their appointments or quail- 
fications." 

Some times, e.g., in the case of legal proceedings, it may 
be requisite to put the minute book in evidence, but the 
minutes of the last meeting have not been signed. In 
such case the chairman can sign, for though it is usual for 
him to sign at the next succeeding meeting, he is not 
bound to wait. 

As to the conclusive effect of the chairman's declaration 
in case of a special resolution, see supra, p. 56. 

NAME. 

The name of a company must be painted up, or affixed 
on the outside of every office or place in which the 
business of the company is carried on, in a conspicuous 
position, in letters easily legible. The name must also be 
mentioned in legible characters in all notices, advertise- 
ments, and other official publications of the company, and 
in all bills of exchange, promissory notes, endorsements, 
cheques, and orders for money or goods purporting to be 
signed by, or on behalf of such company, and in all bills 
of parcels, invoices, receipts, and letters of credit of the 
company. In default, the company and its officers will 
be liable to heavy penalties. See further, sects. 41 and 42 
of the Companies Act, 1862. 

A company may, by special resolution, change its name 
with the consent of the Board of Trade. Sect i 3 of the 
Act of 1862. The course will be as follows : — 1. Pass a 
special resolution, "That the name of the company be 

changed to the Company, Limited." 2. File a 

printed copy of the resolution with the Eegistrar. 3. Let 
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the secretary write to The Assistant Secretary of the Board 
of Trade, Kailway Department, Board of Trade, White- 
hall Gardens, S.W., enclosing a copy of the resolution, 
stating the circumstances which have rendered the change 
desirable, and requesting him to obtain the sanction of the 
Board. 4. In due course, a letter giving the necessary 
sanction will be received, and the secretary will then write 
to the Kegistrar, enclosing the letter of sanction, and re- 
questing the Kegistrar to enter the new name on the 
register, and to issue a certificate of the change. 5. This 
will be issued in due course, and upon such issue, and 
not be/ore, the change is eflfected. Hence, till the issue of 
the certificate, the old name must be used. 

Before passing the special resolution it should be ascer- 
tained that the name is not already registered. 



SEAL. 

Every company has its seal, and it is one of the first 
duties of the directors of a new company to procure a seal 
for it. The name of the company must be engraven on 
the seal in legible characters. See sections 41 and 42 of 
the Act of 1862. 

The company stationers provide seals, &c. See ir^rUy 
p. 115. 

The seal is fixed in a machine capable of impressing 
documents as required. The impression is plain, but in 
many companies a large red adhesive wafer is put on the 
document and the seal impressed thereon. This renders 
it more conspicuous and permanent. The wafers can be 
obtained at the stationers. 

The directors usually make special rules as to the custody 
of the seal. As to what contracts must be under seal, see 
mpi^a^ p. 32. 

REGISTRATION OFFICE. 

The London office of the Registrar of Joint Stock Com- 
panies is situate at Somerset House, Strand. A person 
can examine the papers relating to any company by filling 
up a form of application (supplied in the office). The 
form costs 1«. 
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Alphalytiral fnifagm of all regirteicd compmieB can be 
exanmied gntldsL A copy of an j docnmenl or part of a 
docnmenl ma j be obUmed at 4eL per folio of aoTentj- 
two woniiL 

Docmn^KU which have to be regia te ged or filed with 
ihd Begiitiar muat be dalj stamped. This can be efieeted 
at the office. The legistntion of docnmenta is genoall j 
effected thioa^ a sotidtoi: The fees payable are set 
losthin TaUe EL,8chedii]e 1, to the OxapameB Act» 1862. 
The following is a copj so fur as matmal : — 

TABLE K 
[See seetka 17 of tiie AeL] 
Tiftble of fees to be paid to tile Registnr of Joiflt SlockCkmipMiies 



by ft oompeny bftiring m cmfikal dhrided into 

£ «L d. 
For reg]strstv>n of m ooai|Miij whose nnwifnml capital 

does not exceed £2000, a fee of 2 

For regiBtration of a oompany whose noaiinal capital 

exceeds £2000, the above fee of £2, with the 

fciSkmhkg adifitioiial fees^ Tcgnlated accur din g to 

the amoant of neamial capital (tiiat is to say) — 

For eYeiy £1000 of nominal capital, or pait 

of £1000, aftor the first £2000 iq> to £5000. 10 0^ 
For every £1000 of nominal capital, or part of 

£1000,aftartiie first £5000 up to £100,000. 5 
For eveiy £1000 of nonunal capita], or part of 

£1000, aftor the first £100,000 . .010 
For registration of any increase of c^tal made after 
the first r^istration of the company, the same fees 
for £1000, or part of £1000, as would have been 
payaUe if soch increased capital had formed part 
of the original capital at the time of registration. 
Provided that no company shall be liable to pay 
in respect of nominal ci^tal or registration, or 
afterwards, any greater amomit of fees than £50, 
takiDg into aooonnt in case of fees payable on an 
increase of dental after registration, the fees pay- 
able on registration. 
For registering any docmnent hereby required or 
au^orised to be registered, other than the memo- 
randum of associatioii 5 

For TTiftlHng a record of any fact hereby authorised or 

required to be recorded by the Registrar, a fee of . 5 

It will be borne in mind that the above fees aie all 
payable by means of impressed stamps. 

The office houis at the Registration Office are 10 to 4» 
except Saturday, 10 to 2. 
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REGISTER OF MEMBERS. 

Hie directors of every company must keep a register of 
members, i.e,, shareholders. See section 25 of the Act of 
1862. 

This register must contain 

(a) The names, addresses, and occupations, if any, of 
the shareholders. 

{b) A statement of the number of shares held by each 
shareholder, the distinguishing number of each share, and 
the amount paid or agreed to be considered as paid on each 
share. 

(c) The date at which the name of any person was 
entered in the register as a member. 

(d) The date at which any person ceased to be a 
member. 

In default the company and its directors will be liable 
to heavy penalties. 

The register may be contained in one or more books or 
volumes, c.^., one volume may contain a list of all the 
members, and may refer to another volume for the other 
particulars. 

Very commonly the register of members and the share 
ledger (which shows the account of each member) are 
embodied in one volume. Though this is convenient in 
many respects, there is one great objection, viz., that as 
the register of members is public (see below), the share 
ledger thus becomes open to the public alsa 

By section 22 of this Act, it is provided that " each 
share shall, in the case of a company having a capital 
divided into shares, be distinguished by its appropriate 
number.'' The usual plan is to number the shares 
arithmetically, beginning with 1, according to date of 
allotment. 

No notice of any trust must be entered on the register. 
Section 30 of the Act of 1862. But the company cannot 
refuse to accept notices from persons claiming to be in- 
terested in shares, though it may not be bound to attend 
to them. See supray p. 10. 

The register must be kept at the registered office of the 
company. Section 32. 

Except when closed, any member may, during bu&uv&«3^ 
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hours (but subject to such reasonable restrictions as the 
company in general meeting may impose, so that not less 
than two hours in each day be appointed for inspection), 
inspect the register gratis, and any other person may in- 
spect the same on payment of one shilling. And the 
company shall if required supply any such member or 
other person with a copy of the whole or any part of the 
register on payment of iSd, for every hundred words copied. 
Section 32 of the Act of 1862. There is a penalty for 
default. 

Moreover if the company refuses to permit inspection, 
the person who desires to inspect can at once apply to a 
Judge of the High Court sitting at Chambers for an order 
to permit immediate inspection. The application is made 
by summons, which the applicant's solicitor can obtain at 
the cost of a few shillings. The applicant will make an 
affidavit proving the refusal after tender of the proper fee, 
and unless a good defence is shown, the Judge will, upon 
the hearing of the sunmions, order the company to permit 
immediate inspection. If the order is disobeyed, the pro- 
perty of the company can be sequestrated. 

If the name of any person is without sufficient cause 
entered in or omitted from the register, and in various 
other cases, the Court will, upon the application by any 
person aggrieved, order the register to be rectified. The 
application is made by counsel in a summary way, an affi- 
davit of the facts being produced, and notice having been 
given to the company. Such applications are frequent, 
e,g,f where the company improperly refuses to register 
a transfer, or has improperly forfeited the applicant's 
shares. 

As to entering particulars of share warrants to bearer in 
the register, see section 31 of the Act of 1867. As to 
stock, see section 29. 

The register is prima facie evidence of the facts therein 
stated. Section 37 of the Act of 1862. 

By section 33 of the Act of 1862, any company 

" May, upon giving notice by advertisement in some paper cir- 
culating in the district in which the regis ^ered office of the company 
is situated, close the register of members for any time or times not 
exceeding in the whole thirty days in each year." 

The regulations generally contain a clause as to closing. 
The usual plan is to close for a fortnight before the ordi- 
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nary general meeting, and the notice convening the 
meeting will state the fact. 



BOOKS. 

The following are the principal books which a company 
should keep : 

1. The register of members. 

2. The share ledger. 

The above are sometimes embodied in one book, which 
is called the share ledger and register of members. Specimen 
sheets of books so ruled can be seen at the stationer's, &c., 
infra^ p. 115. But the plan is open to the objection above 
mentioned, p. 71. 

3. The numerical register of members. 

4. The certificate book. This contains forms of certifi- 
cates of title, »uf/ra, p. 5; and the particulars of each 
certificate issued will be entered on the counterfoil. 

5. Register of transfers. 

6. Minute book of general meetings. 

7. Directors* minute book. 

8. Register of mortgages, see supra, p. 30. 

There are other books sometinies used, but in each case 
the books required depend in a great measure upon the 
size and circumstances of the company. 

The general books of account showing the dealings 
of the company with outsiders will be similar to those 
employed by other persons carrying on a similar business. 

As a good and simple system of accounts is extremely 
desirable, it will in any case of doubt be expedient to take 
the advice of a professional acccountant as to what books 
are requisite, and as to the mode of keeping them. 

The regulations usually give a shareholder a right to 
inspect the books of the company, or some of them. Thus 
Table A provides that : 

The books of account shall be kept at the registered office of the 
oompany, and, subject to any reasonable restrictions as to the time 
and manner of inspecting the same that may be imposed by the 
company in general meeting, shall be open to the inspection of the 
members during the hours of business. 

This, however, is a more general power than the regula- 
tions of most companies give. JSot uncommonly it is 
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provided that a shareholder shall not be entitled to inspect 
any of the books except the register (supra, p. 71) without 
the consent of the board or of the company in general 
meeting. In some cases it would be extremely undesirable 
to allow a shareholder, whose interests may be opposed to 
those of the company, to examine all the books. 

Where a right of inspection is given as regards " the 
books wherein the proceedings of the company are 
recorded," a shareholder has no right to inspect the minute 
book of the directors' proceedings. As to the appointment 
by the Board of Trade of inspectors to examine into the 
affairs of a company, see sects. 56 — 61 of the Act of 1862. 



RETUBNS AND NOTICES TO REGISTRAR 
THE ANNUAL SUMMARY AND LIST OF MEMBERS. 

Section 26 of the Companies Act, 1862, provides as 
follows : 

XXVI. Every company under this Act, and having a capital 
divided into shares, shall make, once at least in eveiy year, a Ust of 
all persons who, on the fourteenth day succeeding the day on which 
the ordinary general meeting, or if there be more than one ordi- - 
nary general meeting in each year, the first of such ordinary general 
meetings is held, are members of the company ; and such list shall 
state the names, addresses, and occupations of all the members 
therein mentioDcd, and the number of shares held by each of 
them, and shall contain a summary specifying the following 
particulars : — 

(1.) The amount of the capital of the company, and the number 
of shares into which it is divided ; 

(2.) The number of shares taken from the commencement of the 
company up to the date of the summary ; 

(3 ) The amount of calls made on each share ; 

(4.) The total amount of calls received ; 

(5.) The total amoimt of calls unpaid ; 

(6.) The total amount of shares forfeited ; 

(7.) The names, addresses, and occupations of the persons who 
have ceased to be members since the last list was made, 
and the number of shares held by each of them. 

The above list and summary shall be contained in a separate 
part of the register, and shall be completed within seven days after 
such fourteenth day as is mentioned in this section ; and a copy 
shall forthwith be forwarded to the Registrar of Joint Stock Com- 
paniec. 

The summary and list will as near as may be in the 
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form marked E, in Schedule 11. to the Act of 1862, which 
is as follows : — 

The Companies Act, 1862. 

Summary of capital and sharee of the Company, Limited, 

made up to the day of . 

£ 

Nominal capital £ , divided into shares of £ 

each. 

Number of eharea taken up to the day of 

There has been called up on each share . 

Total amount of calls received 

Total amount of calls unpaid 

Total amount paid on shares forfeited . . 

The following items are only to be filled up by com- 
panies that have issued share warrants ; — 

£ 

Total amount of shares for which share warrants 
comprising shares each are outstanding . ... 

Total amount of stock for which share warrants 
comprising £ stock each are outstanding 

Total amount of share warrants comprising 

shares or £ stock issued since the last 

summary . . . . . . . .... 

J'otal amount of share warrants comprising 

shares or £ stock surrendered since the last 

summary . . . . . . 

The form of the list is given on p. 75. 
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In regard to the summary, the following points will be 
borne in mind. 

In stating how much per share has been called up, the 
aggregate amount of the calls will be given, e.^., if three 
calls of £1 each have been made, £3 will be stated. 

Sometimes less has been called on one class of shares 
than on another. In such case the return must be modified 

by stating that there has been called up on shares 

£ each, and on shares £ each. 

In stating the calls received, the amount actually 
received must be given. 

As to the amount of forfeited shares the return should 

state that " there has been paid on forfeited shares £ ," 

i.e.f the aggregate amount. If any money has been paid in 
anticipation of calls [see clause 7 of Table A] the amount 
should be stated. 

With regard to the list of members, it should be duly 
filled up, the names being arranged in alphabetical order 
for convenience of reference. In the sixth column the 
aggregate number of shares held by each member should 
be set opposite his name, and it is convenient to add up 
the column and carry the amount forward. The seventh 
column, headed "Additional shares," should state the 
aggregate number of shares which during the past year 
were transferred by each member. In the eighth column 
should be stated the aggregate number of shares which 
during the past year were held by persons who at the date 
of the return are no longer shareholders. In the last 
column will be inserted any notes, e.g., "deceased," 
" forfeited," " surrendered." Both the summary and the 
list should be filled in upon the printed forms, which can 
be obtained at the stationers'. 

The return must be signed at the end by the secretary 
or director, or other authorised officer of the company, and 
need not be sealed : see supra, p. 66, It requires a 5^. 
registration stamp, and must be completed or filed with 
the Registrar within 21 days after the ordinary general 
meeting in each year. In default, heavy penalties will be 
incurred, sect. 27 of this Act. If the company has con- 
solidated its shares or any of them into stock, or has issued 
share warrants, the return will require to be in somewhat 
diflferent form. Special forms can in such case be obtained 
from the stationer. 
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If an erroneous return has been made, an amended 
return should be filed. Besides the above returns, various 
notices have to be given to the Registrar. 

1. Notice of situation of registered office, sects. 39 and 
40, and infra^ p. 86. 

2. Notice of change of offica Ibid, 

3. A printed copy of every special resolution, supra^ p. 56. 

4. Notice of increase of capital, sect. 34 and supray p. 18. 

5. Notice of conversion of shares into stock, sect. 28. 

6. Notice of consolidation of shares, sect. 28. 

7. Copy of order of Court, and minute on reduction of 
capital, sect. 15 of Companies Act, 1867, supra^ p. 21. 

8 Consent of Board of Trade to change of name, sect. 1 3. 

9. Letter requesting Registrar to issue certificate on 
change of name, sect. 13, supra, p. 68. 

10. Notice of rectification of register by the Court, 
sects. 35 and 36. 

11. Copy winding-up order, sect 88. 

12. Final order for dissolution, sects. Ill and 112. 

13. Liquidator's final return, sect 143. 

14. His consent to registration of new company by 
same name, sect. 23. 

It should be borne in mind that two returns are some- 
times necessary in regard to the same matter, e.g., where 
the capital is increased by special resolution, 3 and 4 must 
be made. If the increase be eft'ected by ordinary resolution, 
or by resolution of the directors, return 4 will suffice. 

Blank printed forms for most of the necessary notices 
and returns can be obtained from the stationers. See 
infray p. 115. 

FORMATION OF COMPANIES UNDER PART I 

OF THE ACT OF 1862. 

The Preliminary Agreement, 

The steps to be taken with a view to the formation of a 
company depend to some extent upon the objects for which 
it is to be formed, and the class to which it belongs. The 
majority of the companies from time to time formed 
belong to one or other of the following classes : 
i. Companies formed to acquire aadci^Tt^ oiiL^si^xkting 
business or undertaking. 
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2. Companies formed to start some new business or 
undertaking. And almost all these companies have in 
view the immediate acquisition of some property or right, 
e,g,y if the company belongs to class (1), the purchase of 
the business is the immediate object ; and if the company 
belongs to class (2), the chances are that it is formed with 
a view to establishing and carrying on a business upon 
some particular premises, or that it intends forthwith to 
purchase some patent, licence, concession, mine, building- 
ground, right, or privilege. 

Whenever the acquisition of some particular property 
or right is nearly connected with the determination of the 
parties to form a company, it is desirable, before going to 
the expense of forming the company, to procure an agree- 
ment from the owner of the property or right for the sale 
thereof to the company. If this is not done, when the 
company has been formed, the owner may raise his terms 
or refuse to sell, and thereby cause inconvenience and 
expense to those who have formed the company. In some 
cases such an occurrence may render the company com- 
pletely abortive, c.^., where it has been formed to acquire 
a particular business, patent, concession, or other right, 
but in other cases it may be possible to acquire from 
another person the requisite property, c.^., suitable 
prenuses for the purposes of the company. There is no 
need for a preliminary agreement where the intending 
vendor is himself forming or procuring the formation of 
the company, or where the promoters are satisfied that 
the vendor will, when required, sign an agreement in the 
terms proposed. In such cases the agreement will be 
made between the vendor and the company, and although 
it will be prepared before, it will not be executed until 
after the formation of the company. 

The agreement should be in writing, and the following 
wiU give some idea of the form it will assume where it is 
made before the formation of the company j but a pre- 
liminary agreement should never be framed without legal 
advice. 

An agreement made the day of between A. B. of 



of the one part, and C. D. on behalf of the below-mentioned com.- 
pany of the other part. Whereas the eaVd 0. T>. «cA QfOasjw. «t^ 
about to procure the formation under tYie Oom^a.'ocvft^ ksX»,"V^^^*^*^ 
1880, of a company limited by shorea "by \.Viq n-wocia ^^ ^i?aa 
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Company, Limited, with a capital of £20,000 divided into 2000 
shares of £10 each. 

Now therefore it is hereby agreed as follows : — 

1. The said A. B. shall sell, and the said company, when formed, 
shall purchase 

[Here will follow a description of the property or right] 

2. The consideration for the said sale shall be £10,000, — payable, 

as to £5000, in cash, and as to the residue in fully paid up 
shares of the company. 

3. 4. 5. [Here will follow variovs datues as to what evidence of title 

the vendor is to show, and when and where the purchase is to be 
completed, dsc, dr.] 
6. If thii agreement is iiot adopted by the company before the 

day of next, either of the parties hereto may, by 

notice in writing to the other, rescind the same. 

As witness the hands of the said parties hereto the day 
and year first above written. 

C. D. mentioned in the above form is a nominee of the 
persons who are about to form the company. He may be 
one of them or a stranger. Such an agreement is commonly 
referred to as a " preliminary agreement." 

The agreement will require a 6d. agreement stamp, and 
will be signed by the parties in the presence of the 
solicitor. 

Where it is made after the formation of the company, 
and is sealed with the company's common seal, it will 
require a 10^. deed stamp. 

For vgffious forms of preliminary agreement, see Com- 
pany Precedents, p. 9, et seq. 



The Memorandum of Association. 

The agreement having been signed, the next step is to 
execute the memorandum and articles of association (if 
any) of the company. These documents are in many 
cases prepared contemporaneously with the preliminary 
agreement, and are executed immediately after the execu- 
tion thereof. The preparation of the memorandum and 
articles is a matter of some nicety, and the aid of a soli- 
citor should be obtained. See further, infra, p. 84. If 
there is not to be any preliminary agreement the prepara- 
tion of these documents will be the first stage in the 
formation of the company. The memorandum must 
state : 
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1. The name of the proposed company, with tlio addition 
of the word ** Limited " as the last word of such nami*. 

2. Whether the registereil office of tJie comjumy is to 
be in England, Scotland, or Ireland. 

3. The objects of the company. 

4. A declaration that the liability of the inemlxTs is 
limited. 

5. The capital. 
As to the Name : 

Any name may be selected, provided that it does not 
resemble too closely the name of another registered com- 
pany. The Registrar of Joint Stock Companies is very 
strict in this respect. A rule has also been made forbid- 
ding the use of the word " Royal " as part of the nanui of 
a company. 

Where a company is to acquire an existing business it 
is usual to give the company the old style, or one based 
on it, e,ff,y if the business has been carried on under 
the style of ** Brown & Jones," the company will be called 
" Bfown & Jones, Limited,'* and so W. Smith and Co. 
will become "W. Smith & Co., Limited," and Peter 
Smith will become " Peter Smith, Limited." But, of 
course, if the parties choose they can select an entirely 
new name, e,g. : 

" The Middlemarch Ironworks, Limited.'' 

" The York Supply Association, Limited." 

" The Patent Pencil Company, Limited." 

" The European Railway Corporation, Limited." 

" The Share Syndicate, Limited." 

"The Brighton Bank, Limited." 

" The Waterworks Trust, Limited." 

" The Tenby Club, Limited." 

** The Incorporated Proprietors of the Oldham Gas 
Works, Limited." 

As to change of name, see supra, p. 68. 

As to the registered office : 

The office at which the documents relating to the forma- 
tion of the company are to be registered depends on the 
intended situation of the registered office. If it is to be 
** in England," the company must be registered in London, 
unless the memorandum states that the objects are to work 
mines in the coimties of Devon or Cornwall. In the 
latter case it must be registered at Truro. But registra- 

E 3 
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tion at Truro is not uncommonly attended with consider- 
able inconvenience and liability to delay, and accordingly 
even where the working of a mine in Devon or Cornwall 
is the principal object of the company, words should be 
added extending the objects, e,g. , " to acquire and work the 
Great Tor Mine and any other mines situate in the county 
of Cornwall or elsewhere." If this is done the registration 
can be effected in London. If the company is to be " in 
Scotland," or ** in Ireland," it must be registered in Edin- 
burgh or Dublin, as the case may be. The London office 
for registration is at Somerset House. See supra, p. 69. 

As to the objects of the company : 

Great care has to be taken in stating these, for they 
cannot, after the registration of the company, be altered 
except by reconstruction. See infra, p. 105, and Company 
Precedents, p. 494. Thus, if a company is registered with 
a memorandum, which states the objects to be ** To pur- 
chase and carry on the business of a grocer now carried on 

at by A.," and it subsequently becomes desirable to 

purchase a rival business, it cannot be done. In order 
that this might be allowable, the objects ought to include 
power " to purchase any other business of a similar cha- 
racter," or else to be framed in more general terms, e.g,, 
"To carry on the business of a grocer at or else- 
where, and with a view thereto to acquire the business 

now carried on at by A., and any other business of 

a similar character." 

A person who is acquainted with the legal decisions 
can readily frame an objects clause so as to give full scope 
to the undertaking; but great care and experience are 
requisite ; for otherwise the parties will probably find 
that their power of carrying on the business is incon- 
veniently restricted, and that the reconstruction [infra, 
p. 105] of the company is necessary. 

As to the capital : 

The founders of the company fix the amount. It must 
of course depend on the nature of the company, e.g,, if it 
is proposed to purchase some property or right for say 
.£30,000, and say £10,000 is wanted for working capital, 
the capital will be fixed at ^£40,000 or £50,000. It will 
be borne in mind that the capital merely represents the 
noimnal amount, i,e., the aggregate amount of the shares 
which the company is authorised to iaavuft m^iJ[VQ.>3L\» ^^^'jYCkj^ 
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further duty. As to increasing the capital, see aupra^ 
p. 18. The actual capital will depend on how many 
shares are taken up hy the public or others. The memo- 
randum must state both the amount of capital and the 
number and amount of the shares. The shares may be of 
any amount ; ^20, £10, or £5 are common enough, and £1 
is now the favourite amount in public companies. In 
private companies \infra, p. 129] the shares are sometimes 
much larger, e.,^., £500. 

In order to form a company, seven persons at least must 
subscribe, i.e., sign the memorandum of association, and 
each of these persons must write opposite his or her name 
the number of shares he or she takes. Any person not 
under disability, e,g.^ by reason of lunacy, infancy, or 
coverture, is competent to si<m, and it is sufficient if each 
agi'ees to take one share. Every share so subscribed for 
will have to be paid for in money or money's worth, e,g.^ 
property or services. If it is to be paid for otherwise than 
in cash, an agreement in writing must be iiled before the 
issue of the shares, and such agreement should mention 
the number of the shares subscribed for, and how they 
are to be paid for. Unless this is done the subscriber 
will have to pay for the shares in cash. See Company 
Precedents, p. 12; sect. 25 of the Act of 1867; and supra^ 
p. 6. 

For a specimen of a memorandum of association, see 
infra, p. 163 ; other forms wiU be found in Company 
Precedents, p. 60, et seq. 

Each of the subscribers to the memorandum must sign 
his name, and add thereto his address and occupation. 
The address should be as precise as possible; e.g.^ it 
should give the number of the street And the occupa- 
tion should be particular ; e,g.y if the subscriber is a clerk, 
he should state whether he is clerk in holy orders, or a 
clerk to a merchant or railway company, or otherwise. 

Very commonly the same person witnesses all the signa- 
tures, but it is not essential ; 6.^., there might be a dif- 
ferent witness to each signature, or one for several^ and 
another for the rest. 

The memorandum may be in writing or printed. Where 
articles are filed the memorandum is always printed. 
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The Articles of Association, 

It is not absolutely necessary, in the case of a company 
limited by shares, to have articles of association, for if none 
are registered with the memorandum, the company will be 
governed by Table A, section 15 of the Act of 1862. But 
unless the company be a very trivial one, it is extremely 
desirable to register articles — 

(1) Because Table A does not provide for a number of 
matters which experience has shown that it is necessary 
to provide for ; e,g,, preference shares, reduction of capital, 
share warrants, lien, express borrowing powers, &c, &c. 

(2) Because Table A contains various clauses which are 
ambiguous or otherwise objectionable, and 

(3) Because it is generally desirable by the articles to 
appoint the first directors for a definite period ; to give 
them power to appoint others ; to fix their remuneration ; 
to authorise them to adopt preliminary contracts, &c., &c. 

In some cases, in order to save the expense of printing a 
full set of articles, a short set is prepared, containing some 
clauses which are to apply to the company in addition to 
those contained in Table A, and declaring that some of 
the clauses in Table A shall not apply, or shall be modi- 
fied. Where this is done, the regidations of the company 
will consist of Table A plus the short articles. See ss. 14 
& 15 of the Act of 1862. Such an arrangement is not 
very convenient, but at any rate it is far better than 
relying on Table A alone. See supra, p. 2. 

What clauses and provisions should be inserted in the 
articles must in a great measure be left to the discretion of 
the solicitor or counsel who prepares the articles. He will, 
of course, have regard to the objects and wishes of the 
founders, and to the circumstances of the case. But great 
care should be taken that the documents are settled by 
some really com^tent person ; for the inconveniences and 
difficulties whict are occasioned by ill-framed documents 
are sometimes very serious and perplexing. Some people 
fancy that a copy of any old memorandum and articles 
can be readily touched up and adapted for an intended 
company, forgetting that each year the law is more or less 
modlBed by statute and judicial decisions, that the weak 
points in old clauses are disclosed and i^ev? cYav3ise;a iovoA 
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requisite, and that the documents of an old company may 
have been framed in special circumstances, and may be 
quite unsuited to a new one. The common result of an 
imperfect memorandum of association is that the company 
finds its objects inconveniently limited, or dangerously 
ambiguous ; and imperfect articles of association give rise 
to frequent inconveniences and uncertainty. For example, 
at a general meeting a poll is demanded ; the chairman 
says he shall take it at once ; a shareholder objects, and 
says the meeting ought to be adjourned, so that absent 
shareholders may have an opportunity of attending. The 
chairman says that the regulations provide that the poll 
shall be taken in such manner as the chairman directs, 
and he asks the solicitor his opinion. The solicitor says 
that the regulations are not clear, and that having regard 
to a recent case in the Court of Appeal, it is doubtful 
whether regulations so framed authorise the chairman to 
take the poll at once. Of course the regulations ought 
not to have left the point in doubt. Again, shares are 
allotted upon the terms of a prospectus which provides 
for payment of so much on application and the balance 
by instalments; some of the shareholders omit to pay 
the instalments, and the question arises whether the shares 
can be forfeited. On turning to the articles it is found 
that the forfeiture clauses only apply to " calls," and the 
solicitor advises that an instalment is not a calL Tlie 
point ought to have been provided for. These are only a 
few out of many examples that might be given. Forms 
of articles, which a competent hand can readily adapt to 
most cases, will be found in Company Precedents, p. 95, 
et seq. 

The articles must be printed. Formerly they were 
usually printed on paper the size of foolscap, but a smaller 
size is more convenient for the use of members, directors, 
and others, and is now very commonly used. 

They must be signed by the same persons who subscribe 
the memorandum of association, and witnessed in the same 
way. The number of shares taken by the subscribers 
need not be set opposite their signatures to the articles. 
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Registration of Memorandum and Articles, 

The memorandum and articles having been duly exe- 
cuted, they should be registered. For this purpose they 
must be taken to the Registrar of Joint Stock Companies 
at Somerset House [or elsewhere, as the case may be, see 
supra, p. 69], and tendered for registration by filling up 
the necessary form. The proper stamps will have to be 
impressed and paid for, 2.e., on the memorandum a 10«. 
deed stamp, a 5^. registration stamp, and also stamps in 
proportion to the nominal amount of the capital. See 
supra, p. 70. And on the articles a 10s. deed stamp, 
and a bs. registration stamp. 

The documents having been stamped, and appearing to 
be in proper form, the Registrar will file them, and give 
a certificate under his hand, stating that the company is 
incorporated and limited. The Act of 1862 provides that 
upon the issue of the certificate the company shall come 
into existence as a body corporate : section 18 of the 
Act. 

As soon as may be after the incorporation of the com- 
pany, a notice, stating where the registered office of the 
company is, and signed by the secretary or some other 
person [see supra, p. 65] on behalf of the company, should 
be filed with the Registrar. It may be in writing, and 
must be stamped with a 6s. registration stamp. For form, 
see Company Precedents, p. 209. 

At the first meeting of the directors after the incorpora- 
tion of the company, resolutions will be passed appointing 
the secretary {supra, p. 60) and solicitor {supra, p. 61), 
making regulations as to meetings of directors, quorums, 
&C. (see supra, p. 25), directing the preparation of the 
seal, &c. Where there are preliminary agreements, they 
will be taken into consideration at the same or a subse- 
quent meeting, and if approved, resolutions will be passed 
for the adoption thereof. A preliminary agreement is not 
binding upon the company till adopted by the directors. 
The adoption is sometimes effected by passing a resolution 
** That the agreement dated, &c., be, and the same is 
hereby adopted on behalf of the company." In such case 
notice of the adoption will be given to the vendors, and 
ihe seal will he affixed to the agreement tliua ; 
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"The above- written agreement is hereby adopted by the 

Company, Limited. As witness the seal of the said company this 
day of :* 

But the better plan is to indorse a short contract of 
novation on the original agreement. The ortlinary form 
will be found in Company Precedents, p. 56. It only 
occupies a few lines. 

Sometimes [suirra^ p. 79], the preliminary agreement, 
though prepared before, is not executed until after the 
incorporation of the company. In such case it will be 
expressed to be made between the vendor of the one part, 
and the company of the other part. Its adoption will be 
effected by passing a resolution of the directors for adop- 
tion and affixing the seal to the agreement. This avoids 
the necessity for a trustee, and has other advantages. See 
further. Company Precedents, p. 2. 

The preliminary agreement having been adopted must, 
if it provides for the issue of any paid-up shares, be tiled 
with the Kegistrar before the shares are issued under it. 
See supi'a, p. 6. 

If the company is a private one, the next step will be 
to procure a transfer to the company of the property or 
rights comprised in the preliminary agreement, and to 
commence business. In the case of a public company the 
transfer cannot in general be procured till after the pro- 
spectus has been issued, and thereby the necessary cash 
capital 'obtained. 

As to the prospectus, see further, zr^/Va, p. 90. 

The allotment of shares will be effected by a resolution 
or resolutions of the directors as follows : 

" That shares in the capital of the company be allotted as 

follows : — 



Allottee. 


Number of Shares. 


Denoting numbers 

of Shares, 

both inclusive. 


From 


To 


A.B. 
CD. 

&C. 


Ten 
One himdred 


1 
11 
&c. 

\ 


10 
111 



\ 
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And that the secretary do give notice of allotment to the above- 
named persons respectively." 

Notice will then be given, supra, p. 3, and the names 
will be entered in the register of members, supra, p. 71. 

INDUCEMENTS TO THE FORMATION 0¥ 

COMPANIES. 

Companies may be divided into two classes : 1, Public ; 
2, Private. 

A public company is one which is intended to be carried 
on with capital or funds to be obtained by an appeal to 
the public, Le,, by issuing prospectuses, circulars, and 
adveriiisements. A private company is one which is in- 
tended to be carried on without any such appeal to the 
public. 

Most of the private companies from time to time started 
are formed for the purpose of converting existing business 
concerns into companies. The inducements to such con- 
versions, and the mode of eflFecting the same, are fully set 
forth in the Appendix, infra, p. 129. 

But there are a good many private companies formed 
for other purposes. The great inducement to the forma- 
tion of these companies is the power which the Act gives 
to persons forming the same of carrying on business with 
limited liability. 

It will be borne in mind that at common law a person 
who goes into business, whether on his own account or as 
partner in a firm, is liable for all the debts incurred in the 
business to the full extent of his means. " If," says the 
law, " you want to trade, you must risk all you have." See 
further, infra, p. 130. 

If, then, a person or persons desire to trade, or carry out 
some undertaking with limited liability, the prudent 
course is to form a private company for the purpose. 
Where a single person, or less than seven persons, is or 
are about to form a company, a few friends must be got to 
sign the memorandum of association, for every memoran- 
dum must be signed by at least seven persons. The extra 
subscribers, however, need only take one share each, say a 
£1 or £5 share; their services are easily obtained, and 
ibey are very commonly relations or clerks of the person 
or persona forming the company. 
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Private companies are formed, not merely to start and 
carry on trading concerns of all kinds, but also to carry 
out particular undertakings which involve risk; e.g,, to 
build a club house and let it to a club, to acquire a 
cricket ground, to build and let assembly rooms, to build 
a church or chapel, to promote a bill in Parliament, to 
try a patent and if successful to form a public company to 
buy it, to lend money to a trader in consideration of a 
share of profits but without danger of partnership {infra, 
p. 133), &c., &C. 

As to public companies : 

The great inducement to their formation is the facility 
which a public company has for obtaining from the public 
the necessary capital for carrying its objects into effect. 
However large the capital required may be, if a judicious 
prospectus is issued, shareholders will be found, provided 
the company appears to have a reasonable chance of 
success. This is the general rule, though periods of de- 
pression and doubt sometimes occur, during which the 
public are not so ready to part with their money. Of 
course the motive which impels persons to invest is the 
desire to share in the profits of a promising undertaking, 
coupled with the knowledge that the investor's liahlUty is 
limited. There appears to be in this country an almost 
unlimited number of persons of independent means who 
can, and from time to time do, take shares in limited 
companies. 

Working capital for a company is also, in many cases, 
obtained from the public by the issue of debentures. There 
is no market for the debentures of an individual, or of a 
firm, but a company's debentures are well-known securities, 
and if the company is in fair repute can be placed with- 
out difficulty. And persons who form a company bear 
this in mind. Where a company wants to borrow, a 
prospectus offering debentures, or debenture stock, is 
usually issued, or a financial agent is employed to place 
the debentures at a discount or otherwise. 

So great are the facilities for obtaining money from the 
public on debentures, that it is not uncommon to convert 
an existing business into a company for the express pur- 
pose of obtaining additional capital on ^<2i\i^w\.\sct^'^, \sv 
such case, probably, the shares in tYve coicv^^n^ V^ 'i5!!^\^ 
issued as fully paid up to the veiidoT^ m ^^^t£v^\^^» Vert ^^ 
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business, and then the directors will issue a prospectus 
offering mortgage debentures to the public. If things are 
properly managed they will obtain the necessary funds 
without difficulty. 

There are many other inducements to the formation of 
companies ; e.g.y the rule that directors are limited agents 
of the company ; the advantages of corporate existence as 
regatds suing and being sued, holding property, death and 
bankruptcy of members, sale of shares, &c., &c. See 
further, infray p. 129, e^ seq. 

Lastly, it will be borne in mind that (with certain 
exceptions which need not here be specified) no company, 
partnership, or association, consisting of more than twenty 
persons, can now be formed for the purpose of carrying on 
any business that has for its object the acquisition of gain 
by the company, association, or partnership, or by the in- 
dividual members thereof, without being registered as a 
company under the Act of 1862, sect. 4 of the Act. If it 
is not registered, it is an illegal association. 
. This law renders it absolutely necessary to start a com- 
pany when a large number of persons are about to join in 
a business. 



PEOSPECTUSES. 

Where it is intended to appeal to the public for the 
capital to work a company, the usual course is to issue a 
prospectus stating the position and prospects of the com- 
pany, and inviting applications for shares. In the case of 
a new company, the document is generally prepared by or 
under the direction of the promoters before the company 
is formed, and after its formation is adopted by the direc- 
tors and published by their order. In many cases large 
numbers of printed copies of the prospectus are sent by 
post or otherwise to the investing public, of whom finan- 
cial agents and others keep lists. And generally the 
document or an abridgment thereof is advertised, more, 
or less extensively, in the newspapers. A prospectus must 
(1) be free from misrepresentations, (2) disclose all material 
facts, (3) specify the contracts made *, oud \i \\i \a \m.^icQ- 
perJjr framed, the company, and t\iOde ^\i^c> ^a^^^ "^^^ '^^ 
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its preparation and issue, may be involved in litigation 
and onerous liabilities. As to (1) : The prospectus should 
tell the truth, the whole truth, and nothing but the truth. 
If it is to state facts which cannot be verified, it should 
(even though the directors believe the facts to be true) 
refer to the source of information, e.g., Mr. A. has in- 
spected, &c., and reports, &c., and a copy of his report can 
be inspected, &c. As to (2) : What facts are material to 
be disclosed, and how disclosure can best be made without 
unduly depreciating the undertaking, requires judgment 
and familiarity with the legal decisions. As to (3) : Sec- 
tion 38 of the Act of 1867 requires that the dates and the 
names of the parties to all contracts entered into by the 
company, or the promoters, directors, or trustees thereof 
before the issue of the prospectus, shall be specified. 
Difficult questions arise as to whether a contract is or is 
not within the section, but it has been held that it applies 
to all contracts which would be likely to influence persons 
reading the prospectus in making up their minds whether 
or not they will apply for shares, and further, that the 
contracts must be specified whether made before or after 
the person becomes a promoter, director, or trustee, and 
whether they relate directly or indirectly to the affairs of 
the company. Legal advice should be obtained when any 
doubt arises whether a contract should be specified ; for 
non-compliance with the section, even through ignorance 
or mistake, may render the persons issuing the prospectus 
liable to an action for damages for what the law says 
"shall be deemed fraudulent." If the prospectus is not 
properly framed, shareholders who have been deceived can 
take proceedings against the company to get rid of their 
shares and recover their money, but not a day should be 
lost after discovering the facts. Moreover, in certain cases, 
they can bring actions for fraudulent misrepresentation 
against the directors and others. Such actions can be 
brought at any time within six years after the discovery of 
the facts. No prudent man will take part in the issue of 
a prospectus unless he is satisfied that the prospectus 
complies with the law. 

< Where a company intends to apply for a quotation of 
its shares on the Stock Exchange addvUoxia.1 cax^ \s!i».^\»\k'$^ 
taken in framing the prospectus (and a\ao \X\<feTXife\sxo^^^^^v:»c^ 
and articles), in order that the rulea oi ^Ai^ ^\,oO».^'s-^«^^^ 
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may be observed See further, Company Precedents, 
p. 167, et seq. 



PROMOTERS. 

The promoters of a company are those who form and set 
the company going. For example : A. wishes to form a 
public company to purchase his business ; he directs his 
solicitor to prepare the necessary documents, and to have 
the company registered, and he arranges with three or four 
gentlemen to become directors. They issue the prospectus 
as approved by all parties. A. is a promoter. Suppose 
that A. arranges with B. and C. that they shaU assist him 
by getting directors, and inducing persons to apply for 
shares, in consideration of his giving them some of the 
shares which he is to receive from the company, or a com- 
mission. B. and C. are also promoters. Again, suppose D. 
and his friends have a company formed to purchase A.'s 
property, and get some financial agent to float it. D. and 
his friends are promoters. 

The promoters of a company stand in a fiduciary relation 
towards [i.e., they are regarded as trustees for] the com- 
pany, and cannot lawfully make a secret profit out of or in 
relation to the company. If they make any such profit, 
they will be liable to refund it in case of discovery. 
Thus, suppose in the case above-mentioned that the com- 
mission paid to B. and C. is not disclosed by the articles of 
association or the prospectus. In such case the company, 
on discovering the payment, can compel B. and C. to 
refund. 

As to the remuneration of promoters : 

In many cases it is quite just that promoters should be 
liberally remunerated for their services. They perhaps 
discover a promising opening for a company, and take 
great pains in finding competent directors and preparing 
an attractive prospectus, and the company may be very 
successful. But sometimes they get much more than 
they deserve. Whether the remuneration is to be large or 
small, it is of importance to all connected with the com- 
pany that it should be fairly disclosed. If this is not 
done the promoters may have to Tetom t\i^ wwicsvsLwti^ and 
they and the vendor and the dixectora ma^ \>^ VoxcSVn^^Xsv 
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litigation and subjected to accusations of fraud As to the 
way in which disclosure should bo made, and as to the - 
modes in which piomoters usually provide for their 
remuneration, see Company Precedents, p. 178. The 
promotion of companies involves so much danger, that 
promoters rarely carry out any important transaction with- 
out assuring themselves by legal advice that they are 
acting in accordance with the law. 



COMPANIES LIMITED BY GUARANTEE. 

Besides companies limited by shares and unlimited, the 
Act of 1862 allows of the formation of companies limited 
by guarantee. Such companies may be formed with or 
without a joint-stock capital divided into shares, but they 
are scarcely ever formed with such a capital, and this 
chapter will therefore deal exclusively with those not hav- 
ing a joint-stock capital. A considerable number of asso- 
ciations for mutual insurance, e,g.^ for the insurance of the 
ships, freight, or other property of members, or for the 
insurance of members against liability for damage or 
injury done to their workmen or property, have registered 
as companies limited by guarantee ; but apart from these, 
the great majority of the companies which so register are 
associations intended to be supported by annual subscrip- 
tions or donations, and registered by licence of the Board 
of Trade without the word " Limited " (see infra^ p. 95). 

In order to form a company limited by guarantee, a 
memorandum and articles of association must be prepared. 
The memorandum will be similar to that used in the case 
of a company limited by shares [tw/m, p. 153], except 
that clause 5 will be omitted, and in lieu thereof a clause 
will be inserted declaring that "every member of thei 
company undertakes to contribute to the assets of the 
company in the event of the same being wound up during 
the time that he is a member, or within one year after- 
wards, for payment of the debts and liabilities of the 
company contracted before the time at which he ceases to 
be a member, and the costs, charges, and expenses of 
winding-up the same, and for the adjustment oi tW T^'^£:iy^ 
of the contributories amongst thems^YN^, ^viOcs. ^xwsvisis* 
aa may be lequired, not exceeding £ .^ Toc^a XsssaN* 
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of liability varies from Is, to £10. Moreover, the words 
declaring that " the subscribers respectively agree to take 
the number of shares set opposite their names " will be 
omitted. The articles of association will provide among 
other things for — 

Membership. — The executive body is generally em- 
powered to admit members either after election, or upon 
payment, or otherwise. 

Subscriptions and entrance fees. — Provisions as to these 
are usually made. 

Transfer. — A member is not usually permitted to trans- 
fer his privileges. 

Donations. — Sometimes donors are admitted to life 
membership or given other special privileges. 

Calls. — Power to make calls to a limited extent is 
occasionally inserted. 

Expulsion. — Power to expel objectionable members is 
generally taken. It must be borne in mind that such a 
power must be exercised with great caution and regularity, 
for any shp or irregularity wiU invalidate the proceedings. 

The Executive is usually called " the committee," or 
"the council," or "the governors," or "the governing body," 
and occasionally " the directors." Very commonly a presi- 
dent, vice-president, a treasurer, and other officers are 
appointed. 

General Meetings. — These will be provided for. 

Votes. — Each member is usually given one vote, but 
sometimes the votes are proportioned to the amount of 
the member's subscription. 

Accoimts and audit. — These will be provided for. 

A company limited by guarantee is bound to keep a 
register of its members (supra, page 71), and of mort- 
gages (supra, page 30), and must give notice of special 
resolutions (supra, page 56). Moreover, section 46 of 
the Act of 1862 provides that such a company "shall 
keep at its registered office a register containing the names 
and addresses and the occupations of its directors or 
managers, and shall send to the Registrar of Joint Stock 
Companies a copy of such register ; and shall from time to 
time notify to the Registrar any change that takes place in 
such directors or managers." The executive body, by 
whatever name called, will be the laan^er^ ^^imi the 
meaning of this section. But compameia i^gL«\«tft^"vaA«. 
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8. 23 of the Act of 1867 (see infra) are relieved from the 
obligations imposed by this section. A company limited by 
guarantee may alter its regulations by special resolution 
{supra ^ p. 56), and may wind up by special resolution or 
otherwise (iw/ra, p. 99), as in the case of a company 
limited by shares. Upon the registration of a company 
limited by guarantee the memorandum must be stamped 
with duty as provided by Table " C " of the Act of 1862. 
The amount is proportioned to the number of members, 
and accordingly the articles usually state that "for the pur- 
poses of registration the company is to consist of [c.f/., 100] 
members." When the number is not to exceed 20 the fee 
is £'2 : when it exceeds 20 but does not exceed 100 the 
fee is £5, and so on up to £20. When the number is 
to be unlimited the fee is £20. For any increase of 
members beyond the number registered notice of increase 
must be given to the Eegistrar (see section 34 of the Act), 
and a further fee must be paid as provided by Table " C." 
Most of the observations contained in this work apply 
mutatis mutaiidis to companies limited by guarantee, but 
want of space prevents the writer from treating of such 
companies in greater detaiL 



OMISSION OF THE WORD " LIMITED." 

Where an association is about to be formed for promot- 
ing commerce, arts, science, religioQ, charity, or any other 
useful object^ and the founders are willing to form it on 
the footing that its profits or income shall be applied in 
promoting its objects, and that no dividend shall be paid 
to its members, the Board of Trade maj' grant a licence 
authorising its registration with limited liability, but with- 
out the addition of the word " limited" to its name (see sect. 
23 of the Act of 1867). Many associations have been regis- 
tered under this section. At lirst the applications came 
almost exclusively from Law Societies, Chambers of Com- 
merce, and trade protection societies ; but the section is 
now better appreciated, and accordingly associations of all 
kinds apply. Examples are given below. By registra- 
tion the association gains stability and credit. It be- 
comes a body corporate with peii^feUx^ «>\\c.e,^i««v3tv^>j^^ 
as if it were incorporated by RoyoV C\ia.Y\iet ot w^^^'v^ ^^ 
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of Parliament. It can have a common seal ; it can hold 
property in its own name without the intervention of 
trustees ; it can contract and take and defend legal pro- 
ceedings in its own name ; its affairs can be conducted 
much more effectually ; and its officers and members are 
freed from personal liability. In almost all cases associa- 
tions obtaining the licence register as companies limited 
by guarantee. See supra^ page 93. TTie guarantee 
varies from 1«. to £10. Generally membership is consti- 
tuted by election or by application in writing accepted 
by the governing body. Sometimes (e.^., in charitable 
associations) a candidate for election must make a dona- 
tion. As to the designation of the governing body, see 
8up)'ay p. 94. In many cases the association is formed 
to absorb and continue some existing association of the 
same name ; the members of this all join the registered 
association, and the property, if any, is transferred to it, 
and thus the registered association silently takes the place 
of its predecessor. In order to obtain registration a 
memorandum and articles of association must be carefully 
prepared by some competent counsel. The memorandum 
must contain certain clauses (prohibiting the payment of 
dividends, &c.) required by the Board of Trade, and the 
documents have to be submitted to the Board. If 
approved, the application will be advertised in two or 
three newspapers, and after an interval of a few weeks 
the licence will be granted, and thereupon the association 
can be registered in the usual way, and the certificate of 
incorporation will be granted. The expense rarely exceeds 
£50, and is sometimes much less. The amount is some- 
times raised by subscription and sometimes provided by 
some liberal supporter. See Company Precedents, p. 63. 
The following are some examples of companies which 
have been so registered : — 



Associated Chambers of Com- 
merce, 1875. 

Birmingham Exchange, 1880. 

British Dairy Association, 1879. 

British Dental Association, 1880. 

City and Guilds of London In- 
stitute for the Advaucement 
of Technical Education, 1880. 

Cheltenham L&diea* College, 

1880. 



Church of England Groneral 
Temperance Finance Associa- 
tion, 1878. 

CUfton High School for Girls, 
1877. 

College of Organistfs 1877. 

Corporation of Foreign Bond- 
holders, 1873. 

D\xr\\axQ.,&c.,BotaQicaland Hor- 
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Glasgow Institute of Fine Arts, 
1879. 

Glasgow Mechanics' Institution, 
1878. 

Home Hospitals Association for 
Paying Patients, 1878. 

Huddersfield Borough Club, 
1879. 

Huddersfield Carlton Club, 1875. 

Huddersfield Cricket and Ath- 
letic Club, 1879. 

Incorporated Council of Law 
Reportiog, 1870. 

Institute of Chemistry of Great 
Britain and Ireland, 1877* 

Institution of Mechanical En- 
gineers, 1878. 

London Chamber of Commerce, 
1881. 

Manchester Girls* High School 
Trust, 1877. 

Metropolitan Dairyman's So- 
ciety, 1876. 

Mission Home for English Wo- 
men in Paris, 1876. 

Newcastle - upon - Tyne Junior 
Liberal Club, 1880. 

Newnham College, 1880. 

Palestine Exploration Fund, 
1879. 



Philological Society, 1879. 
Philosophical Society of Glas- 
gow, 1878. 
Physical Society of London, 

1878. 
Royal Army Coffee Taverns As- 
sociation, 1881. 
Royal School of Art Needle- 
work, 1878. 
Society for Promoting the Em- 
ployment of Women, 1879. 
Teachers' Training and Regiiitra- 

tion Society, 1878. 
University College, Bristol, 1876. 
University of Durham College of 

Medicine, 1877. 
Whitby Institute of Popular 
Arts, Sciences, and Literature, 
1880. 
Yorkshire College, 1878. 

Law Societies generally regis- 
ter thus : " The Incorporated 
Law Society of [Liverpool};" 
and Chambers of Commerce 
thus : " The [Hull] Chamber of 
Commerce." A great many of 
such associations have been re- 
gistered. Chambers of Agricul- 
ture have alao been registered. 



UNLIMITED COMPANIES. 

Unlimited Companies are rarely inoorporated under Part 
L of the Act of 1862, and accordingly it will not be 
necessary here to say much about them. An unlimited 
company requires a memorandum and articles of associa- 
tion, and may have a joint-stock capital divided into shares 
or no such capital. Its name will not include the word 
limited. If the company is wound up the liability of 
its members to contribute to the payment of the debts and 
costs of winding-up will be unlimited. After the decision 
in Ex parte Hargrove, 10 Ch. 542, that mutual insurance 
associations, consisting of more than twenty persons, were 
illegal unless registered, some such associations were 
registered as unlimited companies, but t\i^ ixva.Yys\\i^ ^^'^^- 
tered as companiea limited by guaTarL\.^e, Supra, ^.^'^^ 
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REGISTRATIOiSr UNDER PART VII. OF THE 

ACT. 

Part VII. of the Act of 1862 authorises the registration 
of companies existing before registration. Most of the 
companies which so register are old companies, formed by 
deed of settlement or charter, or letters patent obtained 
before the Act of 1862 ; but some are companies fonned 
since that Act (see infra y p. 167). If the company is a 
joint-stock company {infra^ p. 174) it can register as a 
company limited by shares : otherwise it must raster as 
a company limited by guarantee or an unlimited company. 
But there must be at least seven members in any case. 
In order to register, a resolution for registration must be 
passed at a meeting of the company, and application in 
writing must then b j made to the Registrar, accompanied 
by a copy of the company^s deed of settlement, charter, or 
other instrument by which it was constituted, and a list 
of shareholders, &c., and in due course the Registrar will 
certify that the company is incorporated, and if so with 
limited liability. Thereupon the company is placed very 
much in the same position as if it had originally been 
Conned under Part I. of the Act. The course of procedure 
is fully stated in Part VII. of the Act, and is specified as 
regards joint-stock companies in the Appendix {infray 
p. 170). 

The objects of registering are various. In most cases 
the desire to obtain limited liability {infray p. 130) and the 
advantages of incorporation {infra, p. 136) is the principal 
object. Sometimes the registration is effected with a 
view to the voluntary winding-up of the company; for 
after registration that course is open to the members : and 
occasionally the object is to reconstruct the company 
(infra, p. 105), which cannot otherwise be done witiiout 
the consent of every member. 
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Under the Copiparfes Act, \&1^, «vx^ company 
registered before or after the passm^ oi ^iltife ksX. ^ «ss. 
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unlimited company may be re-registered as a limited com- 
pany. Moreover, for the purpose of such registration the 
company may increase the nominal amount of its capital 
by increasing the nominal amount of its shares, but no part 
of such increased capital is to be capable of being called up, 
except in the event of, and for the purposes of, the com- 
pany being wound up. Many companies have been regis- 
tered under this Act, especially banking companies, e.g.. 
The London and County Banking Company, Limited; 
The London and Westminster Bank, Limited; The National 
Provincial Bank of England, Limited ; and a great many 
of the country banks. The re-registration is effected pur- 
suant to resolution, &c., as above mentioned (p. 98). Prior 
to this Act, if a company was once registered with un- 
limited liability it could not subsequently be registered 
with limited liability. It will be observed, that in order 
to register under this Act the company n^ust first register 
as an unlimited company (mpra, p. 98). In the case of a 
bank which issues notes, a re-registration does not limit 
the liability of the members as regards the notes. For 
the forms of resolutione and further informs-tiop, see 
Company Precedents (p, 199). 



WINDING-UP. 

There are three modes of winding-up cojnpajiies : — 

1. Compidsory, i.e., by the Court, 

2. Voluntary. 

3. Voluntary, subject to the supervision of the 

Court. 

The expression, "the Court,*' is defined by sec. 81 of 
this Act. As regards companies registered in England, 
other than those within the jurisdiction of the Stannaries, 
the High Court of Justice is the Court. 
' As to compulsory winding-up : 

The Court may order a company to be wound-up in 
various cases specified in sec. 79 of the Act of 1862. But 
in most cases a compulsory order is made on the ground 
that it is proved to the Court that the company is unable 
to pay its debts, or that it is insolvent, ot \iv'a.\> Si^ S&\i^'^« 

Inability to pay debts means de\i\»ft «uCL\?ofiiJ^l ^»Si ^J^^^ 
payable. 
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Insolvency means that the company is in such a con- 
dition that, if all its assets, including uncalled capital, 
were realised, they would be insufficient to meet its 
liabilities. But in considering the solvency of the com- 
pany its liability to shareholders for the capitied contributed 
by them is not taken into account. 

Hence a company may be able to pay its debts, and yet 
insolvent ', and it may be unable to pay its debts, and yet 
solvent. 

The application to the Court must be by petition, which 
is always prepared by counsel. For several specimens see 
Company Precedents, p. 291, et seq. The company, a 
creditor, or a shareholder, may present a petition. 

As to the company^s petition: 

It is presented by the directors in the name of the com- 
pany. Where a company presents a petition it is usually 
able to state that it is unable to pay its creditors, or is 
insolvent, or both, and alleges facts in support : e,g.y that 
its acceptanoes have been dishonoured, that actions have 
been brought against it, that executions have issued, that 
it h^ sustained heavy losses, and so forth. 

It has uo difficulty in getting an order. 

As to a creditor's petition ; 

The debt must be for a sum actually payable, and not 
merely about to fall due. A right of action for damages 
is not a debt. 

A creditor who cannot get paid is entitled ex debito 
justitcB to a winding-up order, except where there is a 
bond fide dispute as to his debt. It is no answer to show 
that the compauy is solvent, and that it only wants time, 
imless, indeed, other creditors appear and oppose a present 
order, in which case the petition is sometimes directed to 
stand over for a time. 

But the directors and members of a company seldom 
like a winding-up order on the petition of a hostile creditor, 
who will be able to procure the appointment of his own 
nominieie as official liquidator. 

If a compulsory winding-up is inevitable, they prefer 
that it should be on the company's petition, or on the 
petition of a friendly creditor or shareholder, in order that 
the winding-up may be carried out by nominees of the 
directors. Such persons are more likely to regard the 
inieresta of the shareholders than a nomm^^ oi «w VoeJC^'^ 
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creditor. Moreover there will be less chance of such 
persons wasting the assets in litigation^ and seeking to rake 
up past irregularities. 

Accordingly, when the petition of a creditor is presented, 
the directors generally make every effort to raise the funds 
to pay him off; and then, if there is danger of further 
petitions being presented which it may be impossible to 
meet, present a petition in the name of the company, or 
consent to an order on the petition of some friendly creditor 
or shareholder. Sometimes several creditors' petitions have 
to be thus disposed of before the directors can effect tkeir 
object. 

Where a creditor is justified in presenting a petition and 
is paid off before the hearing, he is entitled to be paid his 
costs, and a fortiori^ where he is paid off at the hearing. 
Sometimes the Court makes a winding-up order on the 
petition of a creditor, but at the request of counsel for the 
company directs that the order shall not be drawn up for 
a week, so that the company may have an opportunity of 
paying off the creditor. 

As to a shareholder's petition : 

A shareholder can petition for a winding-up order, but 
if the company opposes, and its creditors are not pressing, 
he may fiiid considerable difficulty in getting an order. 
If the company is insolvent, he has in truth no interest : 
if it is solvent, he must submit himself to the wishes of 
the majority. A shareholder cannot petition unless he has 
held his shares for six months. See sec. 40 of the Act of 
1867, for certain exceptions to this rule. 

The mere fact that the business appears likely to be a 
losing concern is not sufficient to authorise a winding-up 
order against the wish of the majority ; nor is misconduct 
on the part of the directors sufficient, nor the fact that the 
directors have been bribed by a vendor. 
- Where the directors desire to oppose a petition, whether 
by a creditor or shareholder, the solicitor will instruct 
counsel to appear for the company, and affidavits will be 
filed by one or more of the directors and others, to meet 
the petitioner's case. If possible, some of the leading 
creditors and shareholders will also be got to appear by 
counsel, and oppose the order. If the defence set rnj is. 
that the petitioner's claim is diap^X.^^^ SX. tkx3&\>\^ ^<3^sr^ 
timt the dispute existed "beioxe t\i^ Y^<b^«iY\a5C\s>r£v q^- *^^^ 
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petition, and is a real one, not merely got up to meet the 
petition. If insolvency of the company is alleged, it 
should be met by a statement and valuation of the assets 
showing solvency. Perhaps it may be shown that the 
petitioner's debt is not yet payable, or that his claim 
is for unliquidated damages. 

If the company merely wants a little time, application 
can be made to adjourn the petition for a week, and where 
creditors to a large amount are in favour of such a course, 
it may be ordered to stand over for some months. 

Or it may be shown that the majority of the share- 
holders and creditors wish for a voluntary winding-up, and 
time may be asked for to call a meeting to pass the neces- 
sary resolutions. 

Where a compulsory order is made, the Court appoints 
an official liquidator, generally some accountant, who, 
under the direction of the Court, realises the property of 
the company, pays and satisfies its liabilities as far as 
possible, and divides any surplus among the shareholders. 
See further, Company Precedents, p. 338, et seq. 

As to a voluntary winding-up : 

A company may at any time resolve on a voluntary 
winding-up. 

In most cases the resolution must either be extra- 
ordinary or special (see sec. 129 of the Act of 1862). As 
to an extraordinary resolution : Where a company is in 
difficulties it may pass such a resolution. In order to do 
this, a meeting must be duly called by. the directors. The 
notice must be prepared with great care, and may be as 
follows : — 

The Company, Limited. 

Notice is hereby given, that an extraordinary meeting of the 

above-named company will be held at , on the th instant, 

at o'clock in the afternoon, for the purpose of considering, and, 

if thought fit, passing as an extraordinary resolution the subjoined 
resolution. 

Pesolution. 

That it has been proved to the satisfaction of this meeting that the 
company cannot, by reason of its liabilities, continue its business, and 
that it is advisable to wind up the same, and accordingly that the 

company be wound up voluntarily [and that and be and 

they are hereby appointed liquidators for the purposes of such wind- 
in^-upj By order, 

Dated, Ac, , Secretary. 

JVo. , Street, &c. 
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If thought expedient the words in brackets may be 
omitted, and the following inserted as an additional para- 
graph at the end of the notice : — 

Should the resolution be so passed, a resolution for the 
appointmeut of a liquidator or liquidators will be submitted for 
adoption. 

or, 

Should the resolution be passed, a resolution for the appoint- 
ment of a liquidator and fixing his remuneration will be pro- 
posed. 

Care must be taken in giving this notice, that the regu- 
lations of the company as to notices are complied with ; 
see supra, p. 63. 

The meeting will be held in due course, and the directors 
will explain the circumstances which render a voluntary 
winding-up desirable, e.//., the company's inability to pay 
its debts, or its insolvency, or the danger of a compulsory 
order. 

It should here be mentioned that by sec. 129 of the Act 
of 1862, the expression an extraordinary resolution is de- 
clared to mean " a resolution passed in such manner as 
would, if it had been confirmed by a subsequent meeting, 
have constituted a special resolution." As to the nature 
of a special resolution, see supra, p. 56. It follows, there- 
fore, that a resolution cannot take effect as an extraor- 
dinary resolution, unless {inter alia) it is passed "by a 
majority of not less than three-fourths of such members of 
the company for the time being entitled to vote, as may 
be present in person or by proxy " at the meeting. 

If at the meeting convened by the above notice the 
resolution is passed by the requisite majority, it will take 
effect accordingly, and the voluntary winding-up will 
thereupon commence. 

If no poll is demanded at the meeting, care should be 
taken that the minutes show that the chairman " declared 
that the resolution was carried." See as to the importance 
of this, supra, p. 56. 

As to a special resolution : 

This may be passed in any case, whether the company is 
solvent or insolvent, able to pay its debts, or unable, and 
for any purpose, e,g., where the majority think fit to sto^ 
further operations, and to divide tlcie aa&e\)B,^^\ifew*Oc\s;^ ^\^ft. 
tx> reconstruct the company oxaraa\gaia^XfcV\>iJt^^o\3^fe^*v}5sKx 
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company. As to the mode of passing a special resolution, 
see supra, p. 56. 

The notice convening the first meeting may either give 

the proposed resolution, e.g., **That the Company, 

Limited, be wound up voluntarily, and that and 

be and they are hereby appointed liquidators ;" or it 

may be framed more generally, e.g., "for the purpose of 
considering and, if thought fit, passing a resolution for the 
voluntary winding-up of the company, and appointing 
liquidators." If the resolution is passed at the first meet- 
ing, and duly confirmed {supra, p. 66) at the second, the 
winding-up will thereupon commence. 

As to sending a copy of a special resolution to thq 
Registrar, see supra, p. 78. 

Every special or extraordinary resolution for winding-up 
must be advertised, as respects companies registered in 
England, in the "London Gazette." See section 132 of 
the Act of 1862. In order to obtain the insertion of the 
notice in the " Gazette " it must be in proper form, and 
must be accompanied by a statutory declaration. See 
further. Company Precedents, p. 471. 

Upon a voluntary winding-up being resolved on, the 
powers of the directors cease, and the liquidator or liqui- 
dators assume the direction of matters. 

If the company is solvent the directors, or some of them, 
are very commonly appointed liquidators or liquidator, and 
they proceed to realise the property, pay the debts, and 
divide the surplus (if any) among the shareholders. If 
the company is not solvent, or has many creditors, some 
outsider, who will be likely to obtain the confidence of 
the creditors, is usually appointed. 

If any legal or other difficulties arise, the liquidators or 
any shareholder may apply to the Court to settle the 
same. 

A considerable number of the companies from time to 
time formed are completely abortive, i.e., never succeed in 
inducing anybody to takes shares, or only induce a very 
small number so to do, and never commence business. In 
such cases it is important to remember that the company 
continues to exist till dissolved by law, and the members 
will be liable for heavy penalties if the proper annual 
returns are not made to the Registrar. Every such 
abortive company ought to be wound-up voluntarily, and 
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thus brought to an end. The process is exceedingly 
simple, and the expense trifling. 

Under the Companies Act, 1880, the Registrar has 
power in certain cases to strike the name of a company off 
the register, and therefore it becomes dissolved, but it is 
not prudent to let an abortive company subsist in the 
hope that this power will be exercised, for penalties will 
meantime be incurred and may be enforced 

As to a voluntary winding-up under supervision : 

Where the company has resolved on a voluntary winding- 
up, the Court may, on the application of the company or 
any creditor or shareholder, order the voluntary winding- 
up to be continued, subject to the supervision of the Court. 
The voluntary liquidators are generally continued, though 
sometimes the Court removes them and appoints others. 
In many cases a voluntary winding-up imder supervision 
is much less expensive, and more for the interest of all 
parties than a compulsory order. Accordingly, where a 
petition for a compulsory order is presented, which it may 
be difficult to resist, a resolution for voluntary winding-up 
is sometimes passed, and the Court is asked either to 
dismiss the petition or to make a supervision order. 

A supervision order greatly facilitates the winding-up of 
a company. After such an order (1) no action or proceed- 
ing can be brought, or taken, or proceeded with, against 
the company without the leave of the Court ; (2) interest 
ceases (if the company be insolvent) to run on the debts ; 
(3) the creditors have a right to apply to tlje Court or 
Judge in Chambers upon anything relating to the winding- 
up, and thus they are fully protected, whereas in the case 
of a piu^ly voluntary winding-up they have no right to 
apply. 



EECONSTEUCTIOK 

There are a great many reconstructions every year. The 
process is very simple and, if the company is in a good 
position, it can (under competent advice) be carried out 
very easily. The objects of reconstruction are various. 
Many reconstructions are effected in order to obtain an 
extension of the company's powers, e.^., (a) a company 
formed to work a colliery wants to manufacture steel or to 
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go into partnership with some other company; (b) a 
coQipany wants to issue preference shares, hat has no 
power by its memorandum or articles; (c) a company 
wants to return some of its capital or to reduce the liability 
on its shares without applying to the Court as upon a 
reduction of capital {suprcL, p. 20). The mode of recon- 
struction is as foUows. The memorandum and articles 
of a new company, which (in most cases) is to bear the 
same name as the old, are prepared together with an agree- 
ment between the old and the new company, by which the 
old agrees to transfer, and the new agrees to accept, all the 
assets and liabilities of the old, and to issue shares to the 
members of the old, so that they may be placed as nearly 
as may be in the same position in the new as in the old, 
subject to the desired modifications. The old company 
then passes a special resolution approving of the agree- 
ment, and authorising the liquidator, pursuant to section 
161 of the Act of 1862, to adopt it. The new company 
is then registered, the agreement is executed and the assets 
transferred, so that the new company at once steps into 
the shoes of the old, and things go on as before. Care, of 
course, is taken that the memorandum and articles of the 
new company give the powers which the old company 
wanted but did not possess, or otherwise efiectuate the 
objects of the reconstruction. The process is extremely 
simple to those who are experienced in the working of it, 
and it can generally be carried into effect with but little 
difficulty. Any member of the old company who dissents 
in writing, within seven days after the resolution, is en- 
titled to be paid the value of his interest in the assets in 
cash, but if the matter is judiciously managed all dissent 
may generally be avoided. See further, Company Pre- 
cedents, p. 494, et seq. 



AMALGAMATION. 

Amalgamations are not uncommon. When two com- 
panies desire to amalgamate either of the following plans 
can be adopted. (1) Form a new company and let both 
the existing companies transfer their assets and liabilities 
to that company, and let the shareholders of each become 
shareholders of the new company. (2) Let one of the 
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companies transfer its assets and liabilities to the other in 
consideration of shares to be issued to its membere. In 
either case the directors and officers of the old company, 
or some of them, become directors and officers of the new, 
and, perhaps, those who do not are compensated. If the 
undertaking of one company is worth less than that of the 
other, the shares will be distributed accordingly. Which- 
ever plan is adopted, it will be carried out very much in 
the same way as a reconstruction. See supra^ p. 105. 



ARRANQEMENTS WITH CREDITORS. 

Where a company gets into difficulties, but has a pro- 
mising undertaking, it may be expedient to make an 
arrangement with its creditors. To effect this, the arrange- 
ment must be approved by a majority in number, repre- 
senting three-fourths in value of the creditors present in 
person, or by proxy, at a meeting, and the sanction of the 
Court must be obtained. In many cases of arrangement 
the creditors accept a composition perhaps payable by 
instalments. Sometimes they merely give time. Some- 
times they accept shares or debentures of a new com- 
pany in satisfaction of their claim. In the latter case 
the old company is generally reconstructed at the same 
time [mpi'Uy p. lOo]. The course of procedure is as follows. 
A special or extraordinary resolution to wind up the com- 
pany is passed, and a supervision or compulsory order is 
obtained. In the meantime, the scheme of arrangement, 
and if a new company is to be formed the memorandum 
and articles thereof, are prepared. The Court then directs 
a meeting of the creditors to be convened. At the meeting 
the scheme is approved, and a petition is then presented 
seeking the sanction of the Court, and an order obtained 
accordingly. The advantages of an arrangement are in 
many cases very great, and may save shareholders and 
creditors very serious loss, e.^., where a minority of the 
creditors are pressing for payment against the wish of the 
majority. Sometimes the scheme is not thought of until 
after a compulsory winding-up order has been made {aupray 
p. 99). In such case, if the creditors approve, the com- 
pany can be revived, and start afresh. See further as to 
Arrangements, Company Precedents, p. 526, et seq. 
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In this work an application for an injunction is not 
nncommonlj suggested as the appropriate course to adopt 
where some injury is apprehended, and it may, therefore, 
be oonTenient to say a few words as to the nature of an 
injunction and mode in which it can be obtained. 

An injunction is an order of a Court of Justice restrain- 
ing a person or company from doing some act. In a proper 
ca.se an injunction can be obtained in the course of a few 
hours, and may save the applicant from irreparable injury. 
Thus an injunction can be obtained (a) where the directors 
of a company improperly threaten to forfeit the shares of 
a member ; (b) where the directors are about to do some- 
thing which is uUra mres (suproj p. 60) the company, e.g,, 
to issue preference shares, there being no power ; or to 
pay dividends out of capital ; or to act on or pass some 
ultra vires resolution or contract ; (c) where a director is 
improperly excluded from his office by his co-directors ; 
(d) where a creditor whose debt is bond fide disputed 
threatens to present a petition for the winding-up of the 
company. But the cases in which an injunction may be 
obtained are too various to specify. In order to obtain an 
injunction the applicant must^ in most cases, bring an 
action and then apply to the Court by counseL Thus, 
suppose an improper forfeiture of slu^es is threatened. 
The shareholder will go to his solicitor, who will at once 
issue a writ against the company claiming, among other 
things, an injunction to restrain the forfeiture: this (in 
London) can be prepared and issued, say in an hour or 
two. An affidavit will then be made as to the circum- 
stances by the shareholder or his solicitor, and counsel, 
armed with the affidavit and copy of writ, will immedi- 
ately afterwards apply to the Court (a) for liberty to serve 
notice on the company that a motion for an injunction 
will be made to the Court on an early day (three or four 
days later), and (h) for an interim injunction restraining 
tlie company from forfeiting the shares in the meantime. 
If the affidavit is satisfactory the Court will comply with 
this application; and, in due course, the motion will be 
inade, and the company will have to show a good defence, 
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or else the injunction will be granted, and .they will be 
ordered to pay the costs. Anybody disobeying an injunc- 
tion may be committed to prison for contempt of Court, 
and the property of a company disobeying an injunction 
may be sequestrated. In many cases where an injury is 
threatened the mere issue of a writ and the interim injimc- 
tion brings the defendant to his senses and leads to a 
satisfactory arrangement. 

HINTS TO CEEDITORS AND OTHERS. 

Every person who has deaUngs with a company, e.g., 
any person who buys from, or sells or lends to, or contracts 
with, a company, or with any director, agent, or other 
person acting on behalf of a company, is presumed to 
know the contents of the memorandum of association and 
regulations of the company. See supra, p. 2. This rule 
marks an important difference between partnerships and 
companies, for a person dealing with a partner in a firm is 
not presimied to know the contents of the partnership 
deed. Accordingly, greater caution is necessary in dealing 
with a company than with a partnership. 

The operation of the rule will be better understood from 
a few examples. 

(a) As we have already seen, a company can do nothing 
beyond its objects as stated in its memorandum of associa- 
tion (^ttpra, pp. 29,60, 106). Anything beyond the objects 
is ultra vires. Accordingly, if a company formed to carry 
on the business of a grocer contracts to buy the business 
of an ironmonger, or to do something not authorized by its 
memorandum, the contract is void. The person who has 
made it is not entitled to complain, because he is presumed 
to have read the memorandum, and therefore to have 
known that the company was acting ultra vires. So, too, 
if a company whose memorandum does not authorize it to 
enter into partnership with other companies or persons, 
enters into a partnership with outsiders, either directly or 
through nominees, who to the knowledge of such outsiders 
are trustees for the company, the arrangement is void, and 
the outsiders are imder serious liabilities. 

(b) Suppose that the regulations say that "every 
acceptance of a bill of exchange by or on behalf of the 
company shall be signed by two of tihi^ dk^Wc^ «5^ 
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countersigned by the secretary ; otherwise it shall be void." 
An acceptance not duly signed and countersigned is void. 
It is no matter that in fact the holder did not know of the 
regulation, for the law presumes that he did. In like 
manner if the regulations require that a contract, receipt, 
release, or other document, shall be executed in a particular 
way, every pei'son is presumed to know the fact, and will 
be dealt with accordingly. 

However, there are some things which a person is not 
obliged to inquire into; e.g,y a person may assume that the 
directors, who, in fact, are acting in the company's business, 
are duly appointed, and, accordingly, can exercise the 
power vested in the directors by the regulations. 

So, too, if the regulations provide that the directors 
may do something, e.g,j borrow, with the sanction of the 
company in general meeting, a lender may assume that 
they have obtained the necessary sanction. If, however, 
the sanction of a special resolution is necessary he should 
require evidence that it has been passed. And it is gene- 
rally desii-able to see that the proper sanction has been 
obtained. 

From what has been stated, it follows that a person 
who is about to have dealings with a company (e.g., to 
lend it money) ought to procure a copy of its memorandum 
and regulations, and see that the transaction is not ultra 
vires, and is duly carried out. If he cannot procure a 
copy, he should go or send to the Registration Office and 
inspect the documents. 

In many cases persons do not take these precautions; 
they assume that the directors and other agents of the 
company will do everything in proper form, and that no 
difficulty will arise. Where, however, a transaction of 
importance is being entered on, or a person has consider- 
able business relations with a company, the precaution 
ought not to be omitted, for vltra vires contracts and 
irregular proceedings are by no means uncommon. They 
result in most cases from ignorance of the law, mistake, 
or carelessness. Where a person has entered into an 
vltra vires contract with a company, or has been party to 
an irregular proceeding, e.g., taken a biU not properly 
accepted, it must not be assumed that he will not have 
any rights against the company in relation thereto. For 
example, where an irregular acceptance has been taken, 
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the holder might be able to sue the company for the debt 
on account of which the acceptance was given. But his 
position is critical, and he ought to take legal.advice. 

It is perhaps needless to point out that before dealing 
with a company inquiries should, except perhaps in 
trifling transactions, be made into the solvency of the com- 
pany. ]t should be borne in mind that the mere fact that 
the company has a large nominal capital does not imply 
that it has even £5 of actual capital. The amount of the 
actual capital depends on the number of shares which have 
been taken, and on the solvency of the shareholders. 
Thus the nominal capital may be £20,000 in £1 shares, 
but only a small number may have been taken, e,g,, 7, or 
50, or 600, and in such case the actual capital is only £7, 
£50, or £600, as the case may be. 

Perhaps, too, the shareholders have not paid up their 
shares in full, and if called on would be unable to do 
so. Moreover, even where a large number of shares have 
been taken and paid up, the capital may have been lost 
or misapplied, or spent in preliminary expenses, or in 
directors' salaries, or otherwise. The number of shares 
taken, and the amount paid up thereon, and other facts 
can be ascertained by an inspection of the company^s 
register of members. If a person about to transact busi- 
ness with a company does not like to examine the register 
himself, he can get a friend to do it (supj'a, p. 71). An 
inspection of the returns and documents at the Registra- 
tion OflSce (sujyray p. 69) may throw some light on the 
question of solvency. But, of course, the best informa- 
tion as to the real position of a company is to be obtained 
from the directors, managers, secretary, or other persons 
cognisant of the fact. Such information may in many 
cases be obtained either directly or indirectly. In some 
cases a person is in a position to require evidence of the 
company^s solvency, or references or sureties. 

It may be convenient here to say a few words as to 
debentures, for many persons invest in the debentures of 
companies under the Act of 1862. Such persons should 
remember that there are two kinds of debentures: 1. 
[simple] debentures ; 2. mortgage debentures. 

The former are in the nature of a promissory note. The 
holder has no preference over othet ct^di\OT&^ e.g,^\!kS^^<5^ 
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of acceptances, tratle creditors, servants, &c.; and if the 
comimny is wound up before the debenture is paid off, the 
holder will only be entitled to be paid out of the assets 
rateably with other unsecured creditors, i.e., without any 
preference over them. But mortgage debentures are 
secured by mortgage on the property of the company, or 
certain parts of it, and if the company is wound up, the 
mortgaged property will be sold and applied first in pay- 
ing off the debentures, the surplus, if any, being handed 
over to the unsecured creditors Accordingly, a mortgage 
debenture is a better security than a simple debenture. 

But of course the value of a mortgage debenture depends 
on the value of the property upon which it is secured and 
the aggregate amount of the debentures charged thereon. 
Thus, if the property of the company is worth £10,000, 
it may form a poor security for £8,000 of mortgage deben- 
tures, a fair security for £6,000, and a very good security 
for £3,000. 

Moreover, the value of a mortgage debenture is affected 
by the terms in which it is expressed and the mode in 
which it is secured. In regard to these matters, a legal 
opinion should be obtained. 

Ordinary trade creditors of a company, e.^., holders of 
its acceptances, should bear in mind the right to priority 
to which holders of mortgage debentures may be entitled, 
in case a winding-up takes place. It not uncommonly 
happens, where mortgage debentures have been issued, 
or the property otherwise mortgaged, and a winding-up 
ensues, that the ordinary creditors get nothing, the whole 
of the assets, or the only assets of any value, being subject 
to the debentures or mortgages, and not suifi&cient to pay 
them off. 

Whether in any particular case mortgage debentures 
have been issued can generally be ascertained by 
inspecting the register (supray p. 30), but the register 
cannot be absolutely relied on, for a mortgage deben- 
ture is not void if unregistered, imless it was issued 
to a director or other officer whose business it was to 
see it registered. 

As to the mode in which a creditor may enforce payment 
of a debt 

Two courses are open to a creditor — 
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1. He may bring an action against the company 

2. He may present a petition for the compulsory wind- 
ing-up of the company. 

Where the company is certainly or probably solvent, 
and the non-payment of the claim is caused by a dispute 
as to the amount or validity of the claim, the proper course 
is to bring an action. And the same course must be 
taken where the claim is unliquidated, e.g,y for damages 
for breach of contract. In order to bring an action, the 
claimant will instruct his solicitor to issue a writ against 
the company, and in many cases the service of the writ 
leads to a speedy payment of the claim. In default, the 
action will be prosecuted and judgment obtained. Upon 
the judgment execution can be issued, and the property of 
the company seized and sold ; and if the debt is not thus 
discharged, a winding-up petition can be presented. 

Where, however, the company is in difficulties, and 
doubt exists as to its solvency, and a creditor for an undis- 
puted debt cannot get paid, e.g,, has made more than one 
pressing application for payment without success, or holds 
a dishonoured acceptance of the company, the usual course 
is to present a winding-up petition. Whether in any par- 
ticular case the circumstances warrant the adoption of this 
course must be left to the solicitor or counsel before whom 
the matter is brought. A petition should not in general 
be presented unless there is evidence that the company 
cannot pay its debts, or is insolvent {supra^ p. 99). 

A creditor is generally in a better position to prove 
inability to pay debts than insolvency. The fact that 
execution issued on a judgment against the company has 
been returned unsatisfied in whole or in part, is evidence 
that the company is unable to pay its debts. So, too, 
the fact that a creditor for not less than JbbO (undisputed) 
has served the company (by leaving it at the registered 
office thereof) with a demand in writing, under his hand, 
requiring the company to pay the debt, and that the com- 
pany has for twenty-one clear days after the service 
neglected to pay the sum, or secure or compound for the 
same to the reasonable satisfaction of the creditor, is 
sufficient evidence of inability to pay debts. But without 
any such formal demand, if a creditor (even for less than 
J&50)has made several applications for payment without suc- 
cess, or has been put off with excuses, &c., the Court will 
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be ready to assume that the company cannot pay its debts, 
especially if there are other unpaid creditors, and perhaps 
dishonoured acceptances outstanding. 

If it is decided to present a petition, it will be prepared 
by counsel, wlio will state therein the necessary facts. In 
particular, if the petition is presented on the ground that 
the company is unable to pay its debts, that fact will be 
alleged, and the petition will set forth the circumstances 
from which the Court is asked to conclude that this allega- 
tion is made out. For example, the various applications 
for payment, the dishonour of an acceptance, the issue and 
return unsatisded of execution, the service of the demand 
and non-payment will be referred to. Notice of the pre- 
sentation of the petition will be inserted in certain news- 
papers (Rules of 1862) seven days before the hearing, 
which is generally fixed about ten days or a fortnight after 
the presentation, and a copy of the petition will be served 
on the company. If the company can by any means 
provide the funds, it will probably pay off the creditor 
before or at the hearing. In such case he ought to 
insist on being paid aU his costs, and being indemnified 
against all claims by persons appearing at the hearing to 
oppose the order ; and on the day for hearing, his counsel 
will obtain leave to withdraw the petition. See further 
as to the motives which impel directors to pay off peti- 
tioning creditors, supra, p. 101. If the creditor is not 
paid off, he will, unless in a very exceptional case, get a 
winding-up order, and thereupon his nominee will be 
appointed liquidator, and the property of the company 
realized and distributed. From what has been said, it 
will be seen that the power of presenting a winding-up 
petition is a very formidable instrument placed in the 
hands of a creditor. But the Court will not allow it to 
be used for the purpose of enforcing payment of a debt 
not justly due, or about which there is a bond fide 
dispute. Accordingly, if in such a case the creditor 
or person claiming to be a creditor threatens to present 
a petition unless he is paid, the directors should at 
once apply for an injunction (supra, p. 108) to restrain 
him from so doing ; and if the petition is presented 
without any previous threat or notice, the company 
can immediately on hearing of the presentation apply 
by counsel to the Court for an order staying all further 
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proceedings and lestraining the advertisement of the 
presentation of the petition, and the Court will order 
accordingly. 

COMPANY STATIONERS. 

There are a number of stationers in London who make 
it their special business to supply persons engaged in the 
formation and working of companies with the necessary 
registers and other books, stationery, seals, blank forms 
for making returns to the Kegistrar, &c., and to print 
articles of association, resolutions, notices, &c. 

[See advertisements at end of Book,'\ 

The following is a copy of Table A. contained in the 
First Schedule to the Companies Act, 1862. See supra^ 
pp. 2, 84, 

TABLE A. 

(1.) If several persons are registered as joint holders of any share, 
any one of such persons may give effectual receipts for any dividend 
payable in respect of such share. 

(2.) Every member shall, on payment of one shilling, or such less 
sum as the company in general meeting may prescribe, be entitled 
to a certificate, under the common seal of the company, specifying 
the share or shares held by him, and the amount paid up thereon. 
(See supra, p. 5.) 

(8.) If such certificate is worn out or lost, it may be renewed, on 
payment of one shilling, or such less sum as the company in general 
meeting may prescribe. 

CaUa on Shares, 

(4.) The directors may, from time to time, make such calls upon 
the members in respect of all monies unpaid on their shares as they 
think fit,' provided that twenty-one days' notice at least is given of 
each call ; and each member shall be liable to pay the ainoimt of 
calls so made to the persons and at the times and places appointed 
by the directors. (See siqyraf pp. 15, 29.) 

(5.) A call shall be deemed to have been made at the time when 
the resolution of the directors authorizing such call was passed. 

(6.) If the call payable in respect of any share is not paid before 
or on the day appointed for payment thereof, the holder for the time 
being of such share shall be Imble to pay interest for the same, at 
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the nte of five pooBda per oeni. per annum, from the day i^poioted 
for the payment thereof to the time of the actual payment. 

(7.) The directors may, if they think fit, receive from any member 
willing to advance the same, all or any pa^ of the monies due upon 
the shares held by him beyond the soms actually called for ; and 
upon the monies so paid in advance, or so mudi thereof as from 
time to time exceeds the amount of the calls then made upon the 
shares in respect of which such advance has been made, the coni' 
pany may pay interest at such rate as the member paying such sum 
in advance and the directors agree upon. 

Trwurfen of Skamg, 

(3.) The instrument of transfer of any share in the company shall 
be executed both by the transferor and transferee, and the transferor 
shall be deemed to remain a holder of such share until the name of 
the trustee is entered in the register book in reqtect thereof. (See 
fiipra, p. 7.) 

(9.) Sharra in the company shall be transferred in the following 

form : — I, A.B., of , in consideration of the sum of pounds 

paid to me by CD. of , do hereby transfer to the said C.J), the 

share [or shires] numbered standing in my name in the books 

of the Company, to hold unto the said CD., his executors, ad- 
ministrators, and assigns, subject to the several conditions cm which 
I held the same at the time of the execution hereof ; and I the said 
CD. do hereby agree to take the said share [or shares] subject to 
the same conditions. As witness our hands the day of , 

(10.) The company may decline to register any transfer of shares 
made by a member who is indebted to them. 

(11.) The transfer books shall be closed during the fourteen days 
immediately preceding the ordinary general meeting in each year. 
(See 9upra, p. 64.) 

TrantmiMtion of Sharei. 

(12.) The executors or administrators of a deceased member shall 
be the only persons recognized by the company as having any title 
to his share. (See tupra^ p. 12.) 

(13.) Any person becoming entitled to a share in ccmsequence of 
the death, bankruptcy, or insolvency of any member, or in con- 
sequence of the marriage of any female member, may be registered 
as a member upon such evidence being produced as may from time 
to time be required by the company. 

(14.) Any person who has become entitled to a share in con- 
sequence of the death, bankruptcy, or insolvency of any member, or 
in Consequence of the marriage of any female member, may, instead 
of being registered himself, elect to have some person to be named 
by him registered as a transferee of such share. {Supra, p. 13.) 

(15.) The person so becoming entitled shall testify such election 
by executing to his nominee an instrument of transfer of such share. 

(16.) The instrument of transfer shall be presented to the com- 
pany, accompanied with such evidence as the directors may require 
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to prove the title of the transferor, and thereupon the company shall 
register the transferee as a member. 

Forfeiture of Shares, 

(17.) If any member fails to pay any call on the day appointed 
for payment thereof, the directors may, at any time thereafter, 
daring snch time as the call remains nnpaid, serve a notice on him, 
requiring him to pay such call, together with interest and any 
expenses that may have accrued by reason of such non-payment. 
{Supra, p. 16.) 

(18.) The notice shall name a further day on or before which 
such call, and all interest and expenses that have accrued by reason 
of such non-payment, are to be paid. It shall also name the plaee 
where payment is to be made (the place so named being either the 
registered office of the company or some other place at which calls 
of the company are usually made payable). The notice shall also 
state that in the event of non-payment at or before the time and at 
the place appointed, the shares in respect of which such call was 
made will be liable to be forfeited. 

(19.) If the requisitions of any such notice as aforesaid are not 
complied with, any share in respect of which such notice has been 
given may at any time thereafter, before payment of all calls, in- 
terest, and experises due in respect thereof has been made, be for- 
feited, by a resolution of the directors to that effect. 

(20.) Any share so forfeited shall be deemed to be the property 
of the company, and may be disposed of in such manner as the 
company in general meeting thinks fit. 

(21.) Any member whose shares have been forfeited shall not- 
withstanding be liable to pay to the company all calls owing upon 
such shares at the time of the forfeiture. 

(22.) A statutory declaration in writing, that the call in respect 
of a share was made, and notice thereof given, and that default in 
payment of the call was made, and that the forfeiture of the share 
was made by a resolution of the directors to that effect, shall be 
sufficient evidence of the facts therein stated, as against all persons 
entitled to such share, and such declaration and the receipt of the 
company for the price of such share shall constitute a good title to 
such share, and a certificate of proprietorship shall be delivered to a 
purchaser, and thereupon he shall be deemed the holder of such 
share, discharged from all calls due prior to such purchase, and he 
shall not be bound to see to the application of the purchase-money, 
nor shall his title to such share be affected by any irregularity in the 
proceedings in reference to such sale. 

Convertion of Shares into Stock, 

(23.) The directors may, with the sanction of the company pre- 
viously given in general meeting, convert any paid-up shares into 
stock. {Supra, p. 20.) 

(24.) When any shares have been converted into stock, the several 
holders of such stock may thenceforth transfer their respective 
interests therein, or any part of such interests, in the same manner 
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and subject to the same regulations as and subject to which any 
shares in tbe capital of the company may be transferred, or as near 
thereto as circumstances admit. 

(25.) The several holders of stock shall be entitled to participate 
in the dividends and profits of the company, according to the 
amount of their respective interests in such stock ; and such in- 
terests shall, in proportion to the. amount thereof, confer on the 
holders thereof respectively the same privileges and advantages for 
the purpose of voting at meetings of the company, and for other 
pmposes, as would have been conferred by shares of equal amount 
in the capital of the company ; but so that none of such privileges 
or advantages, except the participation in the dividends and profits 
of the company, shall be conferred by any such aliquot part of con* 
solidated stock as would not, if existing in shares, have conferred 
such privileges or advantages. 

Increase in Capital, 

(26.) The directors may, with the sanction of a spedil resolution 
of the company previously given in general meeting, increase its 
capital by the issue of new shares, such aggregate increase to be of 
such amount, and to be divided into shares of such respective 
amounts, as the company in general meeting directs, or, If no 
direction is given, as the directors think expedient. {Supra^ p. 18.) 

(27.) Subject to any direction to the contrary that may be given 
by the meeting that sanctions the increase of capital, all new shares 
shall be offered to the members in proportion to the existing shares 
held by them, and such offer shall be made by notice specifying tbe 
number of shares to which the member is entitled, and limitmg a 
time within which the offer, if not accepted, will be deemed to be 
declined, and after the expiration of such time, or on receipt of an 
intimation from the member to whom such notice is given that he 
declines to accept the shares offered, the directors may dispose 
of the same in such manner as they think most beneficud to tbe 
company. 

(28.) Any capital raised by the creation of new shares shall be 
considered as part of the original capital, and shall be subject to the 
same provisions with reference to the payment of calls, and the 
forfeiture of shares on non-payment of calls, or otherwise, as if it 
had been part of the original capital 

General Meetings, 

(29.) The first general meeting shall be held at such time, not 
being more than six months after the registration of the company, 
and at such place as the directors may determine. (Supra^ p. 88.) 

(30.) Subsequent general meetings shall be held at such time and 
place as may be prescribed by the company in general meeting ; and 
if no other time or place is prescribed, a general meeting shall be 
held on the first Monday in February in every year, at such place 
as may be determined by the directors. 

(Bh) The above-mentioned general meetings shall be called 
ordinary meetings; all other general moetiniga a\i«^\)Q c»2X«^ «-xf^x««- 
ordinjujr. 
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(32.) The directors may, whenever they think fit, and they shall, 
upon a requisition made in writing by not less than one-fifth in 
number of the members of the company, convene an extraordinary 
general meeting. * 

(33.) Any requisition made by the members shall express the 
object of the meeting proposed to be called, and shall be left at the 
registered office of the company. 

(34.) Upon the receipt of such requisition the directors shall 
forthwith proceed to convene an extraordinary general meeting. If 
they do not proceed to convene the same within twenty-one days 
from the date of the requisition, the requisitionists, or any other 
members amounting to the required number, may themselves con- 
vene an extraordinary general meeting. {Supra, p. 42.) 

Proceedings at Oeneral Meetings, 

(35.) Seven days* notice, at the least, specifying the place, the 
day, and the hour of meeting, and in case of special business the 
general nature of such business, shall be given to the members in 
manner hereinafter mentioned, or in such other manner, if any, as 
may be prescribed by the company in general meeting ; but the non- 
receipt of »uch notice by any member shall not invalidate the pro- 
ceedings at any general meeting. {Supra, p. 63.) 

(36.) All business shall be deemed special that is transacted at an 
extraordinary meeting, and all that is transacted at an ordinary 
meeting, with the exception of sanctioning a dividend and the con- 
sideration of the accounts, balance-sheets, and the ordinary report 
of the directors. {Supra, p. 40.) 

(37.) No business shall be transacted at any general meeting, 
except the declaration of a dividend, unleps a quorum of members is 
present at the time when the meeting proceeds to business ; and 
such quorum shall be ascertained as follows, that is to say, if the 
persons who have taken shares in the coojpany at the time of the 
meeting do not exceed ten in number, the quorum shall be five ; if 
they exceed ten there shall be added to the above quorum one for 
every five additional members up to fifty, and one for every ten ad- 
ditional members after fifty, with this limitation, that no quorum 
shall in any case exceed twenty. {Supra, p. 44.) 

(38.) If within one hour from the time appointed for the meeting 
a quorum is not present, the meeting, if convened upon the requisi- 
tion of members, shall be dissolved : in any other case it shall stand 
adjourned to the same day in the next week, at the same time and 
place ; and if at such adjourned meeting a quorum is not present, it 
shall be adjourned sine die. {Supra, p. 44.) 

(39.) The chairman (if any) of the board of directors shall preside 
as chairman at every general meeting of the company. {Supra, 
p. 44.) 

(40.) If there is no such chairman, or if at any meeting he is not 
present within fifteen minutes after the time &p^m\A^ ivjc Ykic^^cav^^ 
the meeting, the members present shall chooae %oxci^ ota qSI >Cca\s. 
number to be chairman. 
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(41.) The chairman may, with the consent of the meeting, adjourn 
any meeting from time to time and from phice to place, but no 
business shedl be transacted at any adjourned meeting otiier than 
• the business left unfinished at the meeting from which the adjourn- 
ment took place. (JSupnif p. 55.) 

(42.) At any general meeting, unless a poll is demanded by at 
least five members, a declaration by the chairman that a resolution 
has been carried, and an entry to that effect in the book of proceed- 
ings of the company, shall be sufficient evidence of the fact, with- 
out proof of the number or proportion of the votes recorded in favour 
of or against such resolution. {Supra, p. 45.) 

(43.) If a poll is demanded by five or more members it shall be 
taken in such manner as the chairman directs, and the result of 
such poll shall be deemed to be the resolution of the company in 
general meeting. In the case of an equality of votes at any general 
meeting the chairman shall be entitled to a second or easting vote. 

Votes of Memhers, 

(44.) Every member shall have one vote for every share up to 
ten : he shall have an additional vote for every five shares beyond 
the first ten shares up to one hundred, and an additional vote for 
every ten shares beyond the first hundred shares. {Supra, p. 53.) 

(45.) If any member is a lunatic or idiot he may vote by his com- 
mittee, curator bonis, or other legal curator. 

(46.) If one or more persons are jointly entitled to a share or 
shares, the member whose name stands first in the register of mem- 
bers as one of the holders of such share or shares, and no other, 
shall be entitled to vote in respect of the sam& 

(47.) No member shall be entitled to vote at any general meet- 
ing unless all calls due from him have been paid, and no member 
shall be entitled to vote in respect of any share that he has acquired 
by transfer at any meeting held after the expiration of three months 
from the registration of the company, unless he has been possessed 
of the share in respect of which he claims to vote for at least three 
months previously to the time of holding the meeting at which he 
proposes to vote. {Supra, p. 52.) 

(48.) Votes may be given either personally or by proxy. {Supra^ 
p. 53.) 

(49.) The instrument appointing a proxy shall be in writing, under 
the hand of the appointor, or, if such appointor is a corporation, 
under their common seal, and shall be attested by one or more wit- 
ness or witnesses : No person shall be appointed a proxy who is not 
a member of the company. 

(50.) The instrument appointing a proxy shall be deposited at the 
registered office of the company not less than seventy-two hours 
before the time for holding the meeting at which the person named 
in such instrument proposes to vote, but no instrument appointing a 
proxy shall be valid after the expiration of twelve months from the 
date of its execution. {Supra, p. 54.) 

(51.) Any instrument appointing a proxy shall be in the following 
form : — {Supra, p. 55.) 
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Company, Limited. 

I, of , in the county of , being a member 

of the Company, Limited, and entitled to vote 

or votes, hereby appoint of as my proxy, to 

vote for me and on my behalf at the [ordinary or extraordinary, 
m tke case may he\ general meeting of the company to be held on 
the day of , and at any adjournment thereof 

[oTf at any meeting of the company that may be held in the 
year ]. 

As witness my hand, this day of 

Signed by the said in the presence of 

DirectoTM, 

(52.) The number of the directors, and the names of the first 
directors, shall be determined by the subscribers of the memorandimi 
of association. (Supraj p. 22.) 

(53.) Until directors are appointed the subscribers of the memo< 
randum of association shall be deemed to be directors. 

(54.) The future remuneration of the directors and their re- 
mimeration for services performed previously to the first general 
meeting, shall be determined by the company in general meeting. 
{Supra, p. 24.) 

Powen of Directors. 

(55.) The business of the company shall be managed by the 
directors, who may pay all expenses incurred in getting up and 
registering the company, and may exercise all such powers of the 
company as are not by the foregoing Act, or by these articles, 
required to be exercised by the company in general meeting, subject 
nevertheless to any regulations of these articles, to the provisions 
of the foregoing Act, and to such regulations, not being inconsistent 
with the aioresaid regulations or provisions, as may be prescribed 
by the company in general meeting ; but no regulations made by 
the company in general meeting shall invalidate any prior act of 
the directors which woiild have been valid if such regulation had 
not been made. {Swpra^ pp. 27, 29.) 

(56.) The continuing directors may act notwithstanding any 
vacancy in their body. 

Diaqtudification of Dvrectora. 

(57.) The office of director shall be vacated — 

If he holds any other office or place of profit under the 

company ; 
If he becomes bankrupt or insolvent ; 

If he is concerned in or participates in the profits of any 
contract with the company ; 
But the above rules shall be subject to the following exceptions : — 
That no director shall vacate his office by reason of his being a 
member of any company which has entered into contracts with or 
done any work for the company of which he is a director ; never- 
theless he shall not vote in respect of such contract or work ; and if 
he does so vote his vote shall not be coimted. {Supra, p. 37.) 
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notation of Directors. 

(58.) At the first ordinary meeting after the registration of the 
company the whole of the directors shall retire from office ; and at 
the first ordinary meeting in every subsequent year one third of the 
directors for the time being, or if their number is not a multiple of 
three, then the number nearest to one third shall retire from office. 
{Supra, p. 22.) 

(59.) The one third or other nearest number to retire during the 
first and second years ensuing the first ordinary meeting of the com- 
pany shall, unless the directoi's agree among themselves, be deter- 
mined by ballot : in every subsequent year the one third or other 
nearest number who have been longest in office shall retire. 

(60.) A retiring director shall be re-eligible. 

(61.) The company at a general meeting at which any directors 
retire in manner aforesaid shall fill up the vacated offices by electing 
a like number of persons. 

(62.) If at any meeting at which ail election of directors ought 
to take place the places of the vacating directors are not filled up, 
the meeting shall stand adjourned till the same day in the next 
week, at the same time and place ; and if at such adjourned meet- 
ing the placed of the vacating directors are not filled up, the vacating 
directors, or such of them as have not had their places filled up, shall 
continue in office until the ordinary meeting in the next year, and 
so on from time to time until their places are filled up. 

(63.) The company may from time to time, in general meeting, 
increase or r^uce the number of directors, and may also determine 
in what rotation such increased or reduced number is to go out of 
office. 

(64.) Any casual vacancy occurring in the board of directors may 
be filled up by the directors, but any person so chosen shall retain 
his office so long only as the vacating director would have retained 
the same if no vacancy had occurred. 

(65.) The company, in general meeting, may, by a special resolu- 
tion, remove any director before the expiration of his period of office, 
and may by an ordinary resolution appoint another person in his 
stead : the person so appointed shall hold office during such time 
only as the director in whose place he is appointed would have held 
the same if he had not been removed. 

Proceedings of Directors, 

(66.) The directors may meet together for the despatch of business, 
adjourn, and otherwise regulate their meetings as they think fit, 
and determine the quorum necessary for the transaction of business : 
questions arising at any meeting shall be decided by a majority of 
votes : in case of an equality of votes the chairman shall have a 
second or casting vote : a director may at any time summon a 
meeting of the directors. (^Supra, p. 24.) 

(67.) The directors may elect a chairman of their meetings, and 
determine the period for which he is to hold office : but if no saoh 
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diaiTman is elected, or if at tmj meeting the chairman is not present 
at the time appointed for holding the same, the directors present shall 
chooee some one of their number to be chairman of such meeting. 

(68.) The directors may delegate any of their powers to commit- 
tees oonaosting of such member or members of their body as they 
think fit : any committee so formed shall, in the exercise of the 
powen so delegated, conform to any regulation that may be imposed 
on them by the directors. {Supraf p. 32.) 

(69.) A committee may elect a chairman of their meetings : if no 
such chairman is elected, or if he is not present at the time appointed 
for holding the same, the members present shall choose one of their 
number to be chairman of such meeting. 

(70.) A committee may meet and adjourn as they think proper : 
questions arising at any meeting shall be determined by a majority 
ol votes of the members present : and in case of an equality of votes 
the chairman shall have a second or casting vote. 

(71.) All acts done by any meeting of the directors, or of a com- 
mittee of directors, or by any person acting as a director, shall, not- 
withstanding that it be afterwards discovered that there was some 
defect in the appointment of any such directors or persons acting as 
aforesaid, or that they or any of them were disqualified, be as valid 
as if every such person had been duly appointed and was qualified to 
be a director. 

Dividends. 

(72.) The directors may, with the sanction of the company in 
general meeting, declare a dividend to be paid to the members in 
propcntion to l£eir shares. [Supra, p. 62.) 

(73.) No dividend shall be payable except out of the profits arising 
from the business of the company. 

(7i.) The directors may, before recommending any dividend, set 
aside out of the profits of the company such sum as they think 
proper as a reserved fund to meet contingencies, or for equalising 
dividends, or for repairing or maintaining the works connected with 
the business of the company, or any part thereof ; and the directors 
may invest the sum so set apart as a reserved fund upon such 
securities as they may select {Supra, p. 61.) 

(75.) The directors may deduct from the dividends payable to any 
member all such sums of money as may be due from him to the 
eompany on account of calls or otherwise. {Supra, p. 18.) 

(76.) Notice of any dividend that may have been declared shall 
be given to each member in manner hereinafter mentioned ; and all 
dividends unclaimed for three years after having been declared may 
be f OTf eited by the directors for the benefit of the company. 

(77.) No dividend shall bear interest as against the company. 

Accotmts. 



(78.) The directors shall cause true accounts to be kept — 
Of the stock in trade of the company ; 



Q.^ 
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Of the sums of money received and expended by the com- 
pany, and the matter in respect of which such receipt 
and expenditure takes place ; and 

Of the credits and liabilities of the company : 

The books of account shall be kept at the registered office of the 
company, and, subject to any reasonable restrictions as to the time 
and manner of inspecting the same that may be imposed by the 
company in general meeting, shall be open to the inspection of the 
members during the hours of business. {Supray p. 73.) 

(79.) Once at least in every year the directors shall lay before the 
company in general meeting a statement of the income and expen- 
diture for the past year, made up to a date not more than three 
months before such meeting. 

(80.) The statement so made shall show, arranged under the 
most convenient heads, the amount of the gross income distinguish- 
ing the several sources from which it has been derived, and the 
amount of gross expenditure, distinguishing the expense of the 
establishment, salaries, and other like matters ; eveiy item of ex* 
peuditure fairly chaigeable against the year's income shall be brought 
into account, so that a just balance of profit and losd may be laid 
before the meeting ; and in cases where any item of expenditure 
which may in fairness be distributed over several years has been 
incurred in any one year the whole amount of such item shall be 
stated, with the addition of the reasons why only A portion of such 
expenditure is charged against the income of the year. 

(81.) A balance-sheet shall be made out in every year, and laid 
before the company in general meeting, and such balance-sheet shall 
contain a summary of the property and liabilities of the company 
arranged under the heads appearing in the form annexed to thu 
table, or as near thereto as circumstances admit. 

(82.) A printed copy of such balance-sheet shall, seven da3ns pre- 
viously to such meeting, be served on every member in the manner 
in which notices are hereinafter directed to be served. 

AtutiL 

(83.) Once at least in every year the accounts of the company shall 
be examined, and the correctness of the balance-sheet ascertained, by 
one or more auditor or auditors. {Supra, p. 63.) 

(84.) The first auditor shall be appointed by the directors : sub- 
sequent auditors shall be appointed by the company in general 
meeting. 

(85.) If one auditor only is appointed all the provisions herein 
contained relating to auditors shaU apply to him. 

(86.) The auditors may be members of the company ; but no 
person is eligible as an auditor who is interested otherwise than as 
a member in any transaction of the company ; and no director or 
other officer of the company is eligible during his continuance in office. 

(87.) The election of auditors shaU. be made by the company at 
£Aeir ordinary meeting in each year. 
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(88.) The remuneration of the first auditors shall be fixed by the 
directors ; that of subsequent auditors shall be fixed by the com- 
pany in general meeting. 

(89.) Any auditor shall be re -eligible on his quitting office. 

~ {90.) If any casual vacancy occurs in the office of any auditor 
appointed by the company, the directors shall forthwith call an 
extraordinary general meeting for the purpose of supplying the 
same. 

(91.) If no election of auditors is made in manner aforesaid the 
Board of Trade may, on the application of not less than five 
members of the company, appoint an auditor for the current year, 
and fix the remuneration to be paid to him by the company for .his 
services. 

(92.) Every auditor shall be supplied with a copy of the balance- 
sheet, and it f>hall be his duty to examine the same, with the 
accounts and vouchers relating thereto. 

(93.) Every auditor shall have a list delivered to him of all books 
kept by the company, and shall at all rensonable times have access 
to the books and accounts of the company ; be may, at the expense 
of the company, employ accountants or Ouher persons to assist him 
in investigating such accounts, and he may, in relation to such 
aocoimts, examine the directors or any other officer of the com- 
pany. 

(94.) The auditors shall make a report to the members upon the 
balance-sheet and accounts, and in every such report they shall state 
whether, in their opinion, the balance-sheet is a full and fair balance- 
sheet, containing the particiilars required by these regulations, and 
properly drawn up so as to exhibit a true and correct view of the 
state of the company's affairs, and in case they have called for 
explanations or information from the directors, whether such ex- 
planations or information have been given by the directors, and 
whether they have been satisfactory ; and such report shall be 
read, together with the report of the directors, at the ordinary 
meeting. 

Notices. 

(95.) A notice may be served by the company upon any member 
either personally or by sending it through the post in a prepaid 
letter addressed to such member at his registered place of abode. 
{Supra, p. 64.) 

(96.) All notices directed to be given to the members shall, with 
ree^)ect to any share to which persons are jointly entitled, be given 
to whichever of such persons is named first in the register of 
members ; and notice so given shall be sufficient notice to all the 
holders of auch share. 

(97.) Any notice, if served by post, shall be deemed to have 
been served at the time when the letter containing the same would 
be delivered in the ordinary course oi t\ift "i^b.\i •, mA m Yc^y^ksj, 
guoh service it shall be sufficient to prove tYiSit. \.\i^\«k\X«t Qi«ii\«M»x^ 
the notice was properly addressed and put in^iO \\i^ ^9\.-c®vi»- 
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CAPITAL AND LLABILITIES. 
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The number of ShareB 
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PROPERTY AND ASSETS. 
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Note. 

The following appendix contains, with some slight modifications, 
the first four chapters of the third edition of the writer's work 
intituled '' Piivate Companies : their formation and advantages ; or, 
how to convert your business into a private company, and the bene- 
fit of so doing." (Stevens and Sons.) 

The conversion under the Acts of 1862 to 1880 of business con- 
cerns into private companies is making rapid progress on all sides. 
The process has been adopted with success, both in regard to large 
and to small concerns, to concerns belonging to individuals and to 
those belonging to firms. In these circumstances the writer believes 
that information as to tbe inducements which commonly lead to 
conversion and the mode in which it is generally effected, will be 
acceptable to at any rate some of the readers of this work. 

The following are a few of the many cases which might be 
mentioned in which well-known and important concerns have been 
converted into private companies : — 

1. Sir Elkanah Armitage and Sons, Limited, cotton spinners, &c 
Capital £300,000. Converted in 1881. 

2. Bass, Katcliff and Gretton, Limited, brewers, of Burton-on 
Trent. Capital £2,000,000. Converted in 1881. 

3. Greenall, Whitley and Company, Limited, the well-known 
Lancashire brewers. Capital £700,000. Converted in 1880. 

4. Sir Titus Salt, Bart., Sons and Company, Limited, cotton 
spinners, of Saltaire. Capital £750,000. Converted in 1881. 

5. Siemens Brothers, Limited, telegraph engineers, &c. Capitis 
£400,000. Converted in 1881. 

6. Pickering, Phipps and Company, Limited, brewers, of North- 
ampton. Capital £500,000. Converted in 1881. 
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CHAPTER I. 

THE INDUCEMENTS TO CONVERSION. 

To convert a business into a company is a phrase very 
commonly used to describe concisely an arrangement 
which involves the formation of a company under the 
Companies Acts, 1862 and 1867,* for the purpose of 
acquiring and carrying on an existing business, and the 
transfer to such company of the business with its assets 
and liabilities. Whether the business belongs to an in- 
dividual or to a firm makes no difference : in either case 
the arrangement is, in common parlance, termed the con- 
version of the business into a company. 

A business may be converted into either a public or 
z private company. 

All companies registered under the Act of 1862 are in 
contemplation of law public companies, but in common 
parlance they are divided into— 

(1) Public, ie., companies intended to be carried on with 
capital which is to be obtained by an appeal to the 

♦ 26 & 26 Vict. c. 89, and 30 & 31 Vict. c. 131. 

g3 
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public, namely, by issuing prospectuses, circulars, or 
advertisements, inviting applications for shares. 
(2) Private, i,e., companies intended to be carried on 
without any such appeal* 
In the following pages it is proposed to deal exclusively 
with the conversion of business concerns into private 
companies, and, unless otherwise expressed, the word 
company signifies a company limited by shares. 

Before describing the mode of conversion we shall pro- 
ceed to point out some of the inducements which com- 
monly lead to such conversions. 

Limited Liability. 

There can be no doubt that the great inducement to 
conversion is the power which the Act gives to a person, 
or to a firm, converting his or their business into a private 
company, of trading with limited liability. 

It will be borne in mind that, at common law, a person 
who goes into business, whether on his own account or as 
partner in a firm, is liable for all the debts incurred in the 
business, to the full extent of his means. He may be 
held liable even for the fraud, negligence, or other wrong- 
ful act of his partner or clerk in connection with the 
business. " If," says the law, " you want to trade you 
must risk all you have." The law will not allow such a 
person to fix a limit to his liability. For example — 

(a) Suppose a man to have JB20,000 invested in his 
business and £5000 otherwise invested. He desires to 
limit his liability to the JB20,000, so that if the business 
fails the £5000 will at any rate remain intact. He cannot. 

(b) Suppose a man with a fortune of £50,000 to be 
partner in a concern in which he has invested £5000. 
He desires to limit his liability to the £5000. He 
cannot. If the firm fails the whole of his fortune may be 
swept away to pay the creditors, even though the failure 

* This popular division is now well recognised even in the Courts 
of law : thus in a recent case before the Court of Appeal, jRe British 
Seamless Paper Box Co. Lim., 17 C. Div. 467, Lord Justice Cotton 
said, " But here it is an established fact that when the company was 
formed, it was intended to be a private company, that is, it was 
intended to carry it on without calling in the public or issuing any 
shares except to the then existing shareholders;" and again, " But 
this was carried on entirely as a private company, and a considerable 
£iae elapsed before they asked any one to ^oin \\u'* 
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may have been caused by the dishonesty or imprudence 
of his partners, or of some person in the employment of 
the firm. 

(c) Suppose A., B. and C. to enter into partnership upon 
an agreement that each shall contribute by way of capital 
£2000, viz., £1000 down and £1000 when wanted, and 
that the liability of each to creditors shall be limited to 
the amoimt so agreed to be contributed. This attempt to 
limit their liability is void as to outsiders ; and if debts 
are incurred each partner will be liable " to his last 
shilling and his last acre " to pay the creditors in full, and 
in default may be made bankrupt. 

But the rigour of the common law has been relaxed by 
the legislature, which has enabled persons, at a trifling 
expense, to escape from the burden of unlimited liability. 
They have merely to convert their business concerns into 
limited companies, under the Companies Acts, 1862 and 
1867, and in exercise of the power given by those Acts, 
they can place such limit on their liability as the dictates 
of prudence may suggest. 

These limited companies, in the words of the Master of 
the Rolls (Sir G. Jessel), one of the most able judges on 
the bench, " are the offspring of a proved necessity, that 
is, that men should be entitled to engage in commercial 
pursuits without necessarily involving the whole of their 
fortune in that particular pursuit in which they are 
engaged."* 

It may be convenient here to give a few examples of 
cases commonly occurring in which business concerns are 
converted into companies with a view to obtaining limited 
liability. 
• (a) A firm consists of several members, each of whom 
has put together some private means which he is desirous 
of freeing from the risk of trade. To effect this they 
convert the business into a private company. 

(b) An individual or a firm is engaged in a profitable 
but speculative business, out of the profits of which he or 
they are enabled to make savings. In order to preserve these 
savings from risk the business is converted into a company. 

(c) A firm consists of several members, one of whom is 
entitled to the greater part of the capital, and also to 

* Select Committee (1877) of Ho\ib© ol OoTomoTka oxk^.VJfta ^aa\.- 
paniea Acta, 1862 and 1867. Mina. oi Ei^., Asis^wk ^^^1 ,^^^^* 
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private means. He is disposed to retire on the fortune he 
has accumulated. If his liability could be limited, he 
would be willing to leave part of his capital in the busi- 
ness, and to assume the position of a sleeping partner. 
The only way in which this can be effected is by con- 
verting the business into a company, and it is accordingly 
done. 

(d) A man desires to leave his business to trustees in 
order that it may be carried on for the benefit of his 
family until his sons attain the age of twenty-one years. He 
finds that the persons whom he wishes to appoint trustees 
object to undertake a trust which will involve them in 
Tinlimited liability and may prove ruinous. Accordingly, 
he converts the concern into a private company, and the 
difficulty is removed. 

(e) The owner of a profitable business dies. There are 
competent managers, but the owner's sons are not inclined 
to devote themselves to the concern, or to incur the un- 
limited liability involved in carrying it on through mana- 
gers. According, they convert it into a private company. 

(/) Another example was given by the Master of the 
Rolls.* "A man dies, leaving his property to three or 
four sons. He is the senior partner in a concern. If the 
capital were taken out the concern would be ruined. The 
junior partners cannot go on ; they say to the children 
who are not in the business, and who have succeeded to 
large fortunes, * If you shut up the business you will lose 
a great deal ; let us form it into a limited company, which 
will enable you gradually to draw out of the concern, and, 
in the mean time, it can go on as usual.' I have known 
that done with great success." 

(g) A capitalist is willing to supply a person or a firm 
engaged in trade with additional capital in consideration 
of a share of the profits, but does not wish to incur the 
liabilities of partnership. He therefore stipulates that 
the business shall be converted into a company. He will 
then bring in the additional capital by taking shares in the 
company to the amoimt agreed on, and. paying for the 
same in cash. In such a case the capitalist very commonly 
stipulates that he or his nominee shall be one of the 



* Select Comiuittee (1877) of House of Commons on the Com- 
panies Acts, 1862 and 1867. Mins. of £y., Answers 2307, 2309. 
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directors for a term of years. And sometimes that the 
shares shall be preference shares.* 

(h) The owner of a patented invention is endeavouring 
to develop it, but with insufficient means. He wants to 

* The Act of 1865, to amend the h^w of partnership (28 & 29 Vict, 
c. 86), provides that "the advance of money by way of loan lo a person 
engaged or about to engage in any trade or imdertaking upon a con- 
traict in writing with such person that the lender shall receive a rate 
of interest varying with the profits, or shall receive a share of the 
profits arising from carrying on such trade or undertaking, shall not> 
of itself, constitute the lender a partner with the person ur pcrsoiis 
carrying on such trade or undertaking, or render him responsible as 
such." And advances are sometimes made in reliance on this Act. 
Where the agreement is in writing, and not otherwise open to objec- 
tion, the lender in such case is not under any personal liability to 
the creditors of the busineus, i.e., if the business f aild he may lose the 
money lent, but not more. But if the agreement savourd of partner- 
ship, e.g., if it gives the lender any control over or right to interfere 
in the management of the business, or stipulates that the advance 
shall be employed therein, or makes the advance repayable only out 
of the assets of the business, or otherwise expressly or impliedly 
limits the borrower's personal liability, the arrangement will pro- 
bably be regarded in law as a partnership, and the lender may find 
that he is under unlimited liability to the creditors, and that the 
agreement affords him no protection. Nor^if an agreement savours 
of partnership, is there any use in expressly stipulating therein that 
the lender shiall not be deemed a partner or liable as such. Accord- 
ingly the Act is of very little use. In the words of the Master of 
the Bolls it " has not worked well, for this reason, that it does not 
give the lender sufficient control over the business*' (Select Com- 
mittee, above mentioned. Ans. 2225) ; but it very often operates as 
a trap for the unwary. Where, therefore, a person desires to put 
capital into a business without incurring imlimited liability it is 
safer, imless in a very simple case, to convert the business into a 
company. If this be done the capitalist, without risking more than 
the amount he puts in, can obtain a voice in the management, e.g., as 
manager or director, and may stipulate for rights, wtiicb, if stipu- 
lated for in an agreement under the Act of 1865, would render his 
liability unlimited. Occasionally, however, there may be some 
reason why the business cannot conveniently be converted ; and, in 
such case, the best plan is to form a private company, consisting of 
the capitalist and a few friends or clerks, with power to carry on 
such a business, in partnership or otherwise, and to lend money. 
The capitalist becomes director of the company, and takes up shares 
to the extent of his proposed advance, and pays up the amoimt in 
full. Then acting on the company's behalf he makes the advance 
to the owner or owners of the business upon such terms as may seem 
convenient. It matters not whether the agreement savour or does 
not savour of partnership, for the liability of the company and the 
■ members thereof is limited to the advance : the advance may be lost, 
but that is alL 
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retain the patent, or a large interest in it, and personally 
to work the concern. A capitalist is found, who is willing 
to provide the requisite capital in consideration of a share 
of profits, but he wants to have a voice in the manage- 
ment, and is not prepared to incur imlimited liability. 
Accordingly the concern is converted into a private com- 
pany, and the owner of the patent and the capitalist or 
his nominee become directors. The owner of the patent 
receives fully paid-up shares, conferring a right to the 
stipulated share of profits ; and the capitalist takes and 
pays up shares to the extent of the capital which he is to 
bring in. 

(i) A., B. and C. are trading in partnership as ship- 
owners, and are entitled to several steamships or other 
vessels. By the negligence, misconduct, or imprudence of 
their servants, they may be involved in litigation and 
personal responsibilities of the most onerous character, 
e.g., in respect of loss of life or damage to other ships or 
to merchandise, caused by collision or otherwise. They 
desire to get rid of all personal liability, and to throw 
upon each vessel the liabilities incurred by or in respect 
thereof. Accordingly each ship, with the business con- 
nected therewith, is converted into a private company, 
and the members of the firm become the managers of the 
company. Henceforth the assets of the company must 
bear the liabilities.* 

* The formation of "single ship" companies is making rapid 
progress at the chief ports. A well-known Liverpool firm was 
among the first to set the example. In the month of May, 1880, 
they transferred eighteen vessels to as many private companies, and 
since then large numbers of other firms and individuals have 
followed this example. Not a week now passes without several 
such conversions, and sometimes a dozen or more are registered the 
same day. In many cases the capital is divided into sixty-four 
shares, but £10 shares are frequently adopted. All the shares, 
except, perhaps, a few for extra subscribers {infra, p. 152), are issued 
to the owner as the consideration for the transfer of the ship. The 
objects include the acquisition of the particular ship, and of any 
other vessels, and the tiding therewith, &c. The owner, or owners, 
are generally appointed manager or managers, and the control oi 
the company is vested in them subject to general meetings of the 
members. Sometimes directors are appointed. As to the name, 
see mfra, p. 150. It seems probable that these private companies 
/or working- angle ships will be generally adopted \ their advantages 
are obvious. 
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Borrowing Facilities, 

The facilities which a company has for borrowing un- 
questionably constitute another of the inducements to the 
conversion of a business into a company. 

These facilities are much greater than those of an 
individual or lirm engaged in trade. Not only can a com- 
pany borrow in the same way and by the same methods as 
an ordinary individual, but it can raise money by the issue 
of debentures. 

Now the debentures of a company are instruments with 
which the. public is familiar ; they are easily enforced and 
can be made readily transferable. If issued by a company 
in good repute they are a very marketable security. 

It is by no means uncommon for a business to be con- 
verted into a company for the express purpose of raising a 
loan by the issue of debentures. In this way a large sum 
may be raised on easy terms for a term of years, which, 
but for the conversion, it would have been impossible to 
raise. 

Limited Agency of Directors, 

Another inducement to the conversion of a business 
belonging to a Urm into a private company is, that persons 
trading as a company can effectually restrict the powers of 
the acting partners, i.e., of the directors. 

In the case of an ordinary trading partnership every 
partner is in contemplation of law the unlimited agent of 
every other partner in every matter connected with the 
partnership. Thus, every partner may pledge and sell the 
partnership property, may buy goods on account of the 
partnership, may borrow money, contract debts, and pay 
debts on account of the partnership, may draw, make, 
sign, indorse, accept, transfer, negotiate, and procure to be 
discounted promissory notes, bills of exchange, and other 
negotiable paper, in the name and on account of the 
partnership. 

And these powers cannot be limited by agreement 
between the partners so as to bind oulsviets*. ksw^^icscvj^ 
a person dealing with a partner ia enAiWa^^ \j3:^^«a» "^^ ^^^^^^ 
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express notice to the contrary, to assume that the partner 
has the usual powers. Thus, suppose the articles of part- 
nership provide that one of the partners shall not be 
entitled to accept bills in the name of the firm; a bill 
accepted by him in the name of the firm will nevertheless 
be valid, unless the person taking it knew that he was not 
entitled to accept it. 

A man, therefore, who is a member of a trading firm is 
at the mercy of his partners, just as they are at his mercy. 
If one member of a firm proves dishonest or imprudent, he 
has it in his power to involve his partners in liabilities 
unlimited in amount. 

But the directors of a company are in a very different 
position. They are special agents, and have only such 
powers as are given to them by the articles of association 
or other regulations of the company ; and every one dealing 
with a company is presumed to know the contents of the 
articles of association. If, therefore, the articles say that 
the directors shall not borrow more than a specified sum, 
a lender must see that they are not exceeding their power. 
So, if the articles say that every contract of a certain kind, 
e.g., a negotiable instrument or a mortgage, must be signed 
by at least three directors, the person dealing with the 
company must see that three directors sign, otherwise the 
instrument or security will be invalid. The power of thus 
effectually limiting the authority of the acting partners is 
of great value, and constitutes one of the chief advantages 
which a company has over a partnership. 

Advantages of Incorporation, 

Another inducement to such conversions consists in the 
advantages which a company as a body corporate with 
perpetual succession has over a sole trader or partnership. 

In contemplation of law a company is a person distinct 
from its members, and accordingly no change among them 
by reason of death, bankruptcy, retirement, new admission 
or otherwise affects the company's identity : it still re- 
mains in law the same person, and continues to exist until 
dissolved according to law. 

The advantages above referred to result, for the most 
part, from this distinct and separate existence of the 
company, and it wUl be convenient to apeexi.^ sotcl^ oi>iScifcT£L, 
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1. As regards Death: 

Where a man is possessed of a profitable business or of 
a business which promises to be profitable, he very com- 
monly wishes to provide for its continuance in the event 
of his death. If he proposes to bequeath the concern to 
some person (e.g.y a son) absolutely, there is no difficulty; 
but perhaps his sons may be under age or not anxious to 
go into the business ; or he may wish the concern to be 
carried on for the benefit of his estate until they attain 
maturity, or until certain sums are raised {e,g», for his 
widow and daughters), or otherwise for a limited period ; 
or he may desire to give an interest in the concern to 
persons (e,g., his daughters) who could not personally 
carry it on. 

In such cases the ordinary course (where the concern is 
not converted into a company) is to bequeath' the business 
with the capital employed in it to trustees who are directed 
to carry it on so as to effect the testator's wishes. 

But it is often a matter of great difficulty to find com- 
petent trustees willing to undertake such trusts; for in 
carrying on the concern (even though acting avowedly as 
trustees or executors) they become personally responsible 
for all debts and liabilities contracted therein after the 
testator's death ; and, very commonly, are only entitled to 
be indemnified out of the assets employed in the business. 
Moreover this responsibility may result in bankruptcy, if 
the concern is not successful : and however prudently the 
trustees may act, there is a certainty of anxiety and a proba- 
bility that their conduct will be questioned and miscon- 
ceived by the persons beneficially interested, and that 
they will be called to accoimt in an action in the Chancery 
Division or elsewhere. Even if trustees are found, they 
may predecease the testator or die before the trusts are at 
an end, or wish to retire, and there may then be great 
difficulty in finding successors. 

Where, however, the business has been converted into 
a private company these difficulties disappear. Upon the 
conversion all the shares in the company (with the excep- 
tion of perhaps a dozen) are issued to the former owner 
as fully paid up, and he becomes managing director, with 
power by will or otherwise to appoint or authorise otheta 
(e,^., his trustees) to appoint diiectoTa. ^^ \a^ ^'^ "^^^ 
shares are bequeathed to trustees, ^\v.o t\ieia&^N^a»\^^^"Ksfe 



138 PRIVATE COKPAKIES. 

or appoint directors. As the directors of the company 
are under no personal liability for the company's debts 
there is no difficulty in finding persons to act. Upon the 
death of the testator the business will go on as usual, and 
in due course the shares will be sold, distributed, or other- 
wise dealt with as the testator directs. 

Again, where several persons are carrying on business in 
partnership, the death of one or more may seriously 
prejudice the survivors and the persons interested in the 
estate of the deceased. Unless the articles of partnership 
contain special provisions the death of a partner dissolves 
the partnership as to all the partners, and the concern has 
to be wound up and the assets realised and distributed. 
In the absence of special authority under the will of the 
deceased partner, his executors or trustees cannot leave his 
capital in the concern, and accordingly if the survivors 
desire to continue the business they must purchase the 
share of the deceased partner. But this may entail the 
withdrawal of such an amount of capital as will seriously 
qripple the concern. Moreover, it may be impossible to 
arrange terms with the executors, and an action in the 
Chancery Division may be necessary. 

Very commonly the articles provide that the survivors 
shall purchase or shall have the option of purchasing the 
share of the deceased, but in such case also the with- 
drawal of capital, even though spread over several years, 
may be disastrous to the concern, and it does not preclude 
the representatives of the deceased partner from having 
the accounts taken by the Court. Sometimes the deceased 
partner authorises his trustees or executors to carry on 
the business in conjunction with the surviving partners ; 
but here again difficulties are apt to arise, for the trustees 
or executors may disclaim, or the surviving partners may 
be unwilling or find it impracticable to act with them, or 
disputes may arise. As stated in Mr. Justice Lindley's work 
on Partnership (p. 1047): — "The position of the execu- 
tors of a deceased partner is, in fact, one of considerable 
hardship and difficulty ; if they insist on an immediate 
winding-up of the firm, they may ruin those whom the 
deceased may have been most anxious to benefit ; whilst if 
for their advantage the partnership is allowed to go on, 
the executors may run the risk of being x\iixved themselves. 
With a view to obviate this, it ia not \3ltlu«v\s\ iorc Q.nA 
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partner to make his copartner his executor; but the 
difficulty of the executor's position is thus rather increased 
than diminished ; for his own personal interest as a sur- 
viving partner is brought into direct conflict with his duty 
as an executor. Everything, therefore, which he does is 
liable to question and misconstruction on the part of the 
persons beneficially entitled to the estate of the deceased ; 
and he is practically much more fettered in the discharge 
of his duties, and in the exercise of his rights, than if he 
had not to act in the double character imposed on him." 

If, however, the concern has been converted into a com- 
pany these difficulties and inconveniences are got rid of. 
The shares of the deceased partner become part of his 
assets, and are bequeathed in trust, or otherwise dealt with 
as may be convenient, and his estate will be represented 
on the board of directors by his trustees or their nominees, 
who can act without incurring personal responsibilities. 

2. As regards Bankruptcy. 

Where a man is engaged in trade he is liable to be made 
a bankrupt, or may have to liquidate, if he gets into 
difficulties. His position may be the result of mischance, 
or of the fraud or misconduct of a partner or clerk, and 
he may be quite blameless himself, but as he has traded 
without availing himself of the advantages offered by the 
Companies Act, 1862, he must take the consequences. 
But a company cannot be made bankrupt ; nor can its 
shareholders be made bankrupt in respect of the company's 
liabilities. If the company gets into difficulties it will be 
wound-up voluntarily or otherwise, and its shareholders 
will have to pay up the amount, if any, unpaid on their 
shares; but that is all. Again, where a member of a 
partnership becomes bankrupt or liquidates, great incon- 
venience may be caused to the solvent partners, for the 
share of the bankrupt or liquidating partner has to be 
ascertained and paid, and this may involve an action in the 
Chancery Division. Sometimes articles of partnership 
give the solvent partners the option of taking the share of 
the bankrupt partner at a valuation, or at the amount at 
which it stands in the books, or otherwise, on favourable 
terms. Such provisions, however, cannot be relied on^ for 
the law wUl not allow a man to give \i\a ^«teiBts»^\i^^<$J^ 
at the expense or to the prejudice ol \i\^ Q,^^dciXiSs»» ^"^^ 
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in the case of a company the bankruptcy or liquidation of 
a member does not affect the company : the trustee of the 
bankrupt can sell and transfer the shares of the bankrupt, 
or he may disclaim, but that is alL He is not entitled to 
have the accounts of the company taken and the property 
sold, or to require the other shareholders to pay off the 
bankrupt's share ; accordingly the concern goes on as before, 
its capital remains intact and its powers unaffected. 

3. As regards ExeciUions, 

In the case of a partnership the goods of the firm can 
be taken in execution in respect of the separate debt of a 
partner, and, practically, the other partners must pay out 
the execution or submit to litigation with its attendant 
risks and inconveniences. But the goods of a company 
cannot be taken in execution in respect of the debt of a 
shareholder : the judgment creditor can only get at the 
shares of the debtor. Accordingly an execution against 
a shareholder does not affect the company. Again, where 
judgment is obtained against a partnership, the property of 
the firm, and also the separate property of each of the part- 
ners, may be taken in execution, and the judgment creditor 
is not bound, in the first place, to exhaust the property of 
the firm : he may resort at once to the separate property 
of the , partners or any of them. But in the case of a 
company, the separate property of a shareholder cannot be 
taken in execution by a creditor of the company. If the 
execution creditor cannot get paid out of the company's 
property he must apply for a winding-up order, and the 
shareholders will, in the winding up, have to pay up the 
amount, if any, unpaid on their shares ; but that is all. 

4. As regards Lunacy, 

When a partner becomes limatic or of unsound mind, 
the partnership is placed in an extremely inconvenient 
position, and litigation is generally inevitable, and the 
capital of the lunatic partner has to be found and paid 
out. But the lunacy of a shareholder causes a company 
no material inconvenience. The committee retains or 
transfers the shares as the Court directs, and there is no 
room for litigation so far as the company is concerned. 

5. As regards the Holding of Property, 

In the case of a partnership tlcie piopetV.^ oi >iXi^ ^tovSa 
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usually vested in the partners jointly, or in one or more in 
trust for all, and the admission, retirement, death, bank- 
ruptcy, or liquidation of a member generally involves 
some dealing by conveyance or otherwise with the property: 
this is inconvenient and causes expense. Moreover, where 
partnership property is to be dealt with, e,g.y upon sale or 
mortgage, it is very common to find that by reason of 
some sHp or omission the legal estate is outstanding in the 
representatives of a deceased partner, or some release or 
conveyance is requisite in order to complete the title of 
the partners. But in the case of a company, the property 
is vested in the company as a body corporate, and no 
alteration among the members affects the title. The 
property remains vested in the company, and the directors 
for the time being can, in the name of the company, 
convey, assign, mortgage, or deal with it regardless of any 
such alterations. 

6. As regards Contracts. 

A company has many advantages in respect of contracts. 

For example : Contracts with a partnership are in law 
regarded as contracts with the members of it, for the 
partnership has not in law any separate existence : 
accordingly, if a partner dies, retires, or becomes lunatic 
or bankrupt, or if a new partner is admitted, difficulties 
and inconveniences may ensue, and releases, assignments, 
powers of attorney, and indemnities may be requisite. 
But a company being a body corporate can sue and be 
sued on contracts made with it, notwithstanding any 
alterations among its shareholders. Again, where a con- 
tinuing guarantee is given to a firm {e.g., that goods 
supplied shall be paid for), any alteration in the firm will 
primdfoA^ie put an end to the guarantee as to goods sub- 
sequently supplied. Not so in the case of a company. 

Moreover, a company has the great advantage of being 
able to contract with its shareholders, and to sue and be 
sued on such contracts. Thus, if a shareholder is indebted 
to a company for money lent, or in respect of a call made 
on his shares, the company can sue for the recovery with- 
out difficulty. So, too, if a shareholder lends money to the 
company, he can sue for it and enforce any security given 
him by the comipeLiiy, just as if lie wet^ Tio\. «u ^^^^^^^'sts 
md if the company fails he can piov© iox \Jtia TCiSsas^\^'^">^s^ 
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competition with the outside creditors. But a firm has no 
such capacity, and great difficulties and inconveniences 
arise in seeking to enforce contracts between the members 
of a partnership in connection with the business of the 
firm. 

Moreover, a member of a firm (except under very special 
circumstances) cannot prove in competition with the out- 
side creditors of the firm. They must first be paid before 
he can get anything. 

7. As regards Admissions, 

The admission of a new partner generally involves the 
preparation of a special deed of covenant, and sometimes 
of an entirely new deed of partnership, besides accoimts, 
valuations, <fec. But in the case of a company, the trans- 
action is of the simplest character. If the new share- 
holder is to bring in new capital, he takes shares in the 
company to the amount agreeed on, is entered in the 
register, and thereupon the transaction is complete. 
Where he is not to bring in new capital but is to take 
the place of some existing member, the latter signs a 
transfer of his shares to the new member, who pays 
him the purchase-money, the transfer is registered, and 
the transaction is complete. 

8. As regards Retirement, 

Where a member of a partnership retires, the concern is 
more or less dislocated, the capital reduced, and the rights 
of all the parties affected. Moreover, the retiring partner 
still remains liable for the existing debts and obligations 
of the partnership, and must rely on the covenant of the 
remaining partners to indemnify him : if that covenant is 
not performed he may have to pay the creditors or become 
bankrupt, even though years may have passed since his 
retirement. Further, the retiring member may even 
become liable for subsequent debts of the firm, unless his 
retirement is advertised in the Gazette, and as regards 
existing customers notified by individual circular. 

But in the case of a company, the retirement of a share- 
holder is effected without difficulty. He signs a transfer 
to the person who takes his place ; this is registered and 
iAe transaction is complete. TheT^ is no need to give 
notice in the Gazette^ or by ciiculai ot o^^^TTJieft^ \ OisAVltA 
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letiring member is entirely fieed from the debts and 
liabilities of the company, except that if within one 
year after his retirement the company is wound up, and 
any debts or liabilities contracted before his retirement 
remain, which the existing shareholders have not the 
means to pay, he may be called on to contribute to the 
payment of the same, but only to the extent (if any) of the 
capital remaining unpaid on the shares formerly held by 
him. Accordingly, if his share were fully paid up, he is 
not even for a year under any liability ; and so, too, he is 
under no liability where his shares were not fully paid up 
when he transferred them, but were subsequently paid up 
by the transferee. 

9. As regards Sale, Mortgage, and Settlement of Shares. 

The sale of a share in an ordinary partnership dissolves 
it, and to mortgage or settle shares in such a partnership 
involves very serious difficulties, and is likely to give 
rise to litigation and dispute. But shares in a company 
can be readily sold, mortgaged, charged, settled, be- 
queathed, or otherwise dealt with. Thus in the case of 
a mortgage the shares can be transferred to the mortgagee 
subject to redemption, and with authority to sell in 
certain events, or an equitable security can be effected by 
signing a blank transfer of the shares and depositing 
them, together with a memorandum, with the mortgagee, 
and giving notice to the company. 

In the case of a settlement, the shares can be transferred 
to trustees, or the settlor can covenant himself to hold the 
shares in trust. 

Accordingly, the conversion of a concern into a company 
enhances the value of the owners' interests therein by 
rendering the same more convertible and more easily 
dealt with. 

10. As regards Government Contracts. 

By the Act 22 Geo. III. c. 45, it is provided that any 
person who shall directly or indirectly enter into a Govern- 
ment contract shall be incapable of being elected a mem- 
ber of ParKament, or if already a member his seat becomes 
void, and there are severe penalties for violations of the 
Act. Hence a sole trader or membet oi ^. ^^^t^kc^s:^ 
cannot sit in Parliament if he ox Ma toca. \a YCL\.«!«.'3}wb^\s^ 
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any Government contract, but if the concern is converted 
into a private company this inconvenience is avoided, for 
the Act does not apply to incorporated trading companies 
contracting in their corporate capacity. 

Accordingly, where a member of a firm, which has a 
Grovemment contract, desires to enter Parliament, he 
should in the first place get the concern converted, and 
obtain a new Government contract in favour of the 
company : he will then be free. Again, if a member of a 
firm is in Parliament, and the firm finds that they are in 
a position to tender for Government contracts, they should 
in the first place convert 
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CHAPTER IL 

PRELIMINARY STEPS TOWARDS CONVERSION. 

We shall now proceed to describe the mode in which a 
business is converted into a company, and, by way of 
example, will take the case of the business of an iron- 
monger carried on by A., B. and C. in partnership, A. 
being entitled to half the capital, and B. and C. each to a 
quarter. 

The first step is to ascertain the value of the business. 
T9 arrive at this a valuation will be made of the assets of 
the firm, including the goodwill, the stock-in-trade, business 
premises, moneys, bills, notes, and book and other debts 
>due to the firm; and an account will be taken of the debts 
and liabilities of the firm. The valuation and account 
are sometimes made and taken by the partners, and some- 
times by some person appointed by them. In the present 
case we will suppose that the partners come to the conclu- 
sion that the assets are worth £20,000, and that the debts 
and liabilities amount to £4200 ; so that the net value of 
the business is £15,800. 

The next point is to settle the limit of liability which 
the partners desire to fix, for on this depends the most 
important term of the agreement. In many cases of con- 
version the owners of business concerns, whether sole or 
in partnership, desire to incur no personal liability to the 
creditors of the company ; they are willing to hand over 
the business with its assets and liabilities to the company, 
but desire, if the company should be unsuccessful, not to 
be under any personal liability to pay its debts ; they wish 
the remedy of the creditors of the company to be exclusively 
against the assets of the company. Where this is the 
desire of the parties the conversion must be effected o\s. 
the iooting that the owner ox ovfueta ^"a!^ x^^w^^ *^^ 
value of the business in fuUy paid-\r^ a\\a.x^«>, A^^crsv ^sxO^ 

-ft. 
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shares there is no personal liability. They entitle the 
holder to votes and dividends, but no call can be made on 
him.* Sometimes, however, a person may be willing, 
besides making over his business or his share of a business 
to a company, to incur a personal liability to a limited 
extent, e,g,, suppose a man desires to convert his business, 
valued at .£10,000, into a, company, and is willing to incur 
a liability to supply £2000 additional working capital if 
required ; in such case the conversion will be effected on 
the footing that he shall receive 2000 shares of £6 each, 
with £5 per share credited as paid up : he will thus be 
liable to pay up the balance of £1 per share = £2000 when 
required, but will be under no further liability. 

In the present case we shall suppose that A., B. and C. 
desire not to be under any personal liability, accordingly 
they will receive fully paid-up shares. 

These important points having been settled, the legal 
documents must be prepared. The nature of these 
depends on whether the conversion is to be effected in 
accordance with the old or the new plan. These two 
plans are explained in Chapters III. and TV. respectively, 
and the cases in which the adoption of the new plan is 
recommended are stated at p. 172, infra.f 

* In *' single ship eompanies " {suptm, p. 184) the shares ore'ahnost 
always fully paid up. 

t As to the expanse of coi^versioD : If efifeoted in accordance 
with the new plan, it rarely exceecls £^0 or £100, but if it is effected 
in accordance with the old plan, there may be a further expense for 
ad valorem duty oq transfer. See tr%/w, p. 172. 
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CHAPTER III. 

OONVEBSION IN AOOORDANCB WITH THE OLD PLAN 

Where the conversion is to be effected in accordanr 
with the old plan the following documents must be pre- 
pared : — 

(a.) The Agreement. 

(ft.) The Memorandum of Association. 

(c.) The Articles of Association. 

The Agreement. 

The following will give the reader some idea of the form 
of such a document : — 

An agreement made the day of 1881, between 

A.,/B. and C, all of (hereinafter called the vendors), of 

the one part, and A., B. and Co., Limited (hereinafter called the 
Company), of the other part. Whereas the vendors are the joint 
proprietors of a business of an ironmonger now carried on by them 
in partnership, under the firm name of A., B. and Co., at . And 

whereas the registered capital of the company is £16,000, divided 
into 1600 shares of £10 each. Now therefore it is hereby agreed 
as follows : — 

1. The vendors shall sell and the company shall purchase, first, the 
leasehold hereditaments specified in the schedule hereto upon which 
the said business is now carried on, and the goodwill of the said 
business ; secondly, the moneys, bills, notes, and other negotiable 
instruments and securities for money, and the book and other debts 
and choses in action of the said partnership, and the full benefit 
of all contracts and agreements to which the vendors are entitled 
in relation to the said business ; and thirdly, the plant, machinery, 
furniture, stock-in-trade and effects of the said partnership in or 
about the said leasehold hereditaments. 

2. As part of the consideration for the said sale the company shall 
allot to the vendors 1580 of its shares, and such shares shall be 
deemed to be fully paid up, and shall be allotted as follows, namely, 
to A. 790, and to B. and C. each 395. 

3. As the residue of the consideration for the said sale the com- 
pany shall pay, satisfy and discharge all the doibtA ^sa^^^'eiicft^v^ ^\ 
the vendotB in relation to /the said biiaineos, «Q.dk. fJti'B2!^SsiA«asK&^ "^^ 
vendors and their respective heirs, exec\x\«i» «eA. ^A5cm3^N.^»^"«»> 
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estates and effects against all actions, claims and demands in respect 
thereof. 

4. The said sale shall take effect as from the date hereof, and 
shall be completed on the day of next, when 
the certificates of title to the said shares shall be issued to the ven- 
dors. On or at any time after that day the vendors respectively 
will, upon the request and at the cost of the company, execute and 
do nil such assurances and things as shall reasonably be required by 
the company for vesting in it the property agreed to be hereby sold, 
and giving to it the full benefit of this agreement. 

5. All rent, taxes and other outgoings shall be paid by the 
vendoi-s tip to the date hereof, and, if necessary, an apportionment of 
outgoings shaU be made between the vendors and the company. 

6. Until the completion of the purchase the vendors ^all carry 
on the said business in trust for the company. 

7. The company shall accept, without investigation, the title of 
the vendors to the property agreed to be hereby sold. 

8. This agreement shall be filed with the Registrar of Joint Stock 
Companies before the said shares are allotted. 

As witness the hands of the vendors and the common seal of the 
company, the day and year first above written. 

The Schedule. 
(7*his will contain particulars of the leasehold hereditaments.) 

Ill reference to the above agreement the following points 
should be noticed : — 

1. The agreement, it will be observed, is made between 
the members of the finn and the company ; accordingly 
it cannot be executed until after the company has been 
registered, because until then the company does not exist. 

Sometimes it is deemed expedient to execute an agree- 
ment before the memorandum and articles of association 
are prepared, e,g,y where there is apprehension that a 
member of a firm, who has assented to the conversion, 
may change his mind unless bound by agreement at once. 
In such case the agreement will be made between the 
vendors and some person "as trustee for the intended 
company,'* and will recite the intention to form the com- 
pany, and provide that the memorandum and articles shall 
be in the form already appro^ied, or in such form as the 
vendors, or the majority, shall approve, and will specify 
the terms of sale as in the above agreement. 

2. In the above case the business is supposed to belong 
to three persons, but the agreement can readily be adapted 
to a case where the business belongs to a single person, or 

to a firm consisting of a greater ot \ea^ iwxisi\>ex ot ^isons 
tlian three. 
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3. Sometimes instead of specifying part of the property 
in the hotly of the agreement (clause 1), it is found more 
convenient to specify it all in the schedule. In such case 
clause 1 will provide for the sale and purchase of " the 
property specified in the schedule heremider written," and 
particulars will be given in the schedule. 

4. In some cases the sale does not include all the assets 
of the firm, e.r/., part of the ready money may be excluded, 
or some branch of the business, or some other asset, and 
sometimes the sale includes scarcely any property except 
the goodwill of the business, and possibly some pending 
contracts, or the business premises. 

5. If the vendors subscribe the memorandum of asso- 
ciation for the shares, clause 2 mil require modification. 

6. In the above case the shares agreed to be taken by 
the vendors are to be deemed to be fully paid up, so that 
the partners will be free from all liability, i.e,, the creditors 
of the company must look to the assets of the company, but 
they can have no claim against A., B. and C. personally. 
This freedom from liability, however, only applies to debts 
and liabilities incurred by the company subsequently to 
the conversion. As to the debts of the firm existing at 
the time of the sale, though as between the vendors and 
the company, the latter is, by clause 3 of the agreement, 
bound to pay, yet the creditors still retain their right to 
call on A., B. and C. to pay, and would no doubt enforce 
this right if the company failed to pay in due time. This 
liability of A. , B. and C. will, however, in ordinary course 
of business, be got rid of very shortly by the payment of 
the debts by the company or by novation. 

7. Sometimes the vendors determine to accept part 
payment in fully paid up shares and part in debentures or 
bills of exchange of the company. And sometimes it is 
provided that the share of one partner (e.g., the wealthy 
partner who desires to withdraw) shall be paid for partly 
in shares, and partly in cash payable by instalments. In 
such cases the agreement must provide accordingly. 

8. As to clause 7 of the agreement. Upon the con- 
version of a business into a private company it is almost 
always provided that the company shall accept the title of 
the vendors without investigation. This sa.v^?> \>ij^^v3sivt^^ 
legal expenses. 
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Tlie Memorandum of Association, 

Contemporaneously with the preparation of the agree- 
ment the memorandum and articles of association must be 
settled. The memorandum of association is one of the 
documents which must be registered in order to form a 
company. It has to state : — 

1. The name of the proposed company, with the addi- 
tion of the word " limited " as the last word of such 
name. 

2. Whether the registered ofl&ce of the company is to 
be in England, Scotland or Ireland. 

3. The objects of the company. 

4. A declaration that the liability of the members is 
limited. 

5. The amount of capital 

As to the Name. 

Any name may be selected, provided that it does not 
resemble too closely the name of another registered com- 
pany. 

Upon the conversion of a business into a private com- 
pany, the style under which the business, prior to the 
conversion, has been carried on is usually adopted, with 
the addition of the word " limited." 

Thus, J. Smith and Company becomes J. Smith and 
Company, Limited, and Brown and Jones becomes Brown 
and Jones, Limited. But of course the name can be altered 
if thought fit. Sometimes the company is called by the 
name of the principal works of the owner of the business, 
e.g.f The Padworth Ironworks, Limited.* 

As to the Registered Office, 

The office at which the documents relating to the for- 
mation of the company are to be registered depends on the 
intended situation of the registered office. If it is to be 
in England, the documents must be registered at the 
office of the Registrar of Joint Stock Companies at 
l^omerset House. 

* In single ship companies («upra, p. 134), the company is gene- 
rally called after the ship, e.g., ** The Ship Carmen, limited,'' or 
** The Steamship Garfield, Limited." 
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As to the OJ^'ects of the Company, 

Great care has to be taken in stating them, for they 
cannot after the registration of the company be extended. 
Thus, if a company is registered with a memorandum of 
association which states the objects to be — " To purchase 
and carry on the business of an ironmonger, now carried 
on at , by A," and it subsequently becomes 

desirable to purchase a rival business, it cannot be done. 
In oi>ler that this might be allowable the objects ought to 
include power " to purchase any other business of a similar 
character." 

As to the Capital. 

This 13 generally fixed at a sum slightly exceeding the 
aggregate amount of the shares, which under the agree- 
ment are to be issued to the vendors. Moreover, it is 
generally fixed in round numbers, e.^., in the above case 
(p. 145) the vendors are to take 1580 shares=£l 5,800, 
and the capital is accordingly fixed at £16,000,. 

If the members of the firm are seven or more in number, 
the capital can, if desired, be fixed at the exact amount of 
the shares which they are to have, and they will by the 
memorandum a^ee to take them all, but in any other case 
there must be some extra shares for the persons who 
subscribe the memorandum other than the vendor or 
vendors. 

These extra subscribers are only obliged to take one 
share apiece, but of course they may, if the vendors 
consent, subscribe for a greater number. However, they 
are rarely permitted to take many shares, lest they should 
interfere in the management See further, infra , p. 152. 
Sometimes the capital is divided into preference and 
ordinary shares. The following are cases in which such a 
division is sometimes stipulated for: (1) A wealthy mem- 
ber of a firm is desirous of retiring, but at the request of 
his partners agrees to leave part of his capital in the busi- 
ness. He, however, stipulates that the business shall be 
converted into a company, and that his share in the 
assets of the firm shall be paid for in preference shares. 
(2) A capitalist is willing to bring additional capital into 
a business. It is agreed that the business shall, in the 
first place, be converted into a company, and that he shall 
bring in the additional capital by subscribing for \)rtifeT:- 
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ence shares. The rights of the preference shareholders 
will be defined by the articles of association. Ordinarily, 
the right is, to receive out of the profits a fixed dividend, 
e.<7., £6 per cent, per annum, before any dividend is paid 
to the other shareholders. Sometimes, in addition to 
this, it is provided that if the company is wound up, 
the preference share capital shall be returned before 
any return of capital is made to the holders of ordinary 
shares. 

The memorandum of association must be subscribed, 
i.e., signed, by at least seven persons, each of whom must 
take at least one share, and must write opposite his or her 
name the number of shares he or she takes. 

No one knows why the number seven was fixed by the 
Act as the smallest number capable of forming a company. 
It certaiiily seems rather irrational that seven persons who 
are willing to subscribe £7 by way of capital can register 
themselves as a company, but that three or four persons, 
though willing to subscribe X7000, or any other sum, 
cannot. 

In his evidence before the Select Committee on the 
Companies Acts, 1862 and 1867, the Master of the Kolls 
said that he could see no reason why two or three persons 
should not be enabled to form a limited company just as 
well as seven ; and it is to be hoped that the law will be 
altered in this direction before long. See note at p. 154, 
infra. 

As the law now stands, if it is desired to convert into a 
private company a business belonging to an individual, or 
to a firm consisting of less than seven members, it is 
necessary to obtain the aid of a few friends, e.g,, suppose 
the firm consists of three members, they will constitute 
three of the subscribers, and four extra subscribers must 
be obtained The services of extra subscribers are generally 
obtained without difficulty. Any person not under dis- 
ability will do. In private companies the extra subscribers 
are very commonly relations or clerks of the owner or 
owners of the business. Each must sign for at least one 
share, and cannot, in any event, be called on to pay more 
than the nominal amount of the share or shares so agreed 
to be taken. 

Sometimes the amount is paid "by l\i© o>Nii«t ox o^wTkata 
of the business. 
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The following is a copy of a memorandum of association, 
containing some of the ordinary clauses, and will show the 
reader the form such documents assume : — 



Memorandum of Association of A., B. and Co., Limited. 
1. The name of the company is " A., B. and Co., Limited/ 



II 



2. The registered office of the company will be situated in 
England. 

3. The objects for which the company is established, are': — 

(a) To carry on the business of an ironmonger in all its 
branches. 

(6) To acquire the business of an ironmonger, now carried on 
by Messrs. A., B. and Ca, in partnership at Middlemarch, 
in the county of , and the goodwill thereof, and 

all or any part of the real and personal property of or 
belonging to or used in or about or in connection with the 
said business, and to undertake all or any part of the 
liabilities of the said Messrs. A., B. and Co. in relation 
thereta 

(c) To acquire and undertake all or any part of the business 
assets and liabilities of any person carrying on a business 
altogether or in part similar to that of this company. 

{A) To purchase, take on lease, or in exchange, hire, or otherwise 
acquire any real and personal property, and any rights and 
privileges necessary or convenient for the purposes of the 
company, and, in particular, any land, buildings, easements, 
machineiy, plant, and stock-in-trade. 

(e) To borrow or raise money by the issue of or upon 
debentures, or in such other manner as the company shall 
think fit. 

(/) To make, accept, indorse, and execute promissory notes, 
bills of exchange, and other negotiable instruments. 

[g) To sell, improve, manage, develop, lease, mortgage, dispose 
of, or otherwise deal with all or any part of the property of 
the company. 

{h) To do all such other things as are incidental or conducive to 
the attainment of the above objects. 

4. The liability of the members is limited. 

5. The capital of the company is £16,000, divided into 1600 
shares of £10 each. 

We, the several persons whose names and addresses are sub? 
scribed, are desirous of being formed into a company in pursuance 
of this memorandum of association, and we respectively agree to 
take the number of shares in the capV^A^. ol >^^ ^^^xsv^^scl^ ^«d^ 
oppoeite our respective names. 
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Names, Addresses, and Descriptions of Subscribers. 



A., of 10, High Street, Middlemarch, Ironmonger 

B., of, &c 

C, of, &c 

William Jarvis, of, &c 

Henry Brown, of, &c 

Arthur Kobinson, of, &c 

Richard Carter, of, ic 



Nimiber of Shares 

taken by each 

Subeoriber. 



Dated this Ist day of July, 1881. 
Witness to the above signatures, 

William Clabkb, 

14, Avenue Road, Middlemarch, 

Solicitor. 



Note. 

It may be convenient here to draw attention in greater detail to 
the important suggestions made by the Master of the Rolls (see 
«upra>p. 152) as to the formation of companies. These suggestions 
are contained in some of his Lordship's answers when examined 
before the Select Committee (1877) of the House oi Commons on 
the Companies Actf*, 1862 and 1867. The following are taken from 
the Minutes of Evidence : — 

Ans. 2258. I see no reason why persons might not contract to 
carry on business, either wholly free from liability beyond what 
sums they subscribed, if it were duly notified to their creditors ; 
or with a liability to a limited sum beyond what they subscribed ; 
or with wholly unlimited liability. I see no reason why three 
persons might not do that as well as seven, or why one person might 
not do it ; why he might not advertise, for instance, that he has 
• put £10,000 into a concern, and will not be liable for a shilling 
beyond it. 

Q. 2259. Tou see no objection to that being allowed ? Ans. 
If John Brown started a company ** John Brown, Limited," and 
deposited a note with the Joint Stock Companies' Registrar that 
" John Brown, Limited," was a oompany consisting of John Brown, 
and that he had put £10,000 into it, and was not to be liable for 
anything beyond that, I see no objection to that being allowed. 
Anybody dealing with " John Brown, Limited," would know that. 

Ans. 2278. I think they (the Companies Acts) do not go far oKragh; 

I think there should be perfect freedom of contract I do not see 

why a man shoxdd embark his whole fortune in every trade into 

which he enters. If a man says, " I wish to establish a glass 

factory, and I will start it with £10,000, and glT« ns^.ice \o iS^ \Jiaft 
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world that I will not be liable beyond that," why shotdd the common 
law prohibit such a contract ? 

Q. 2279. But if the common law provides that a man entering 
into commercial transactions is liable, not only for the money he 
has in that particular business, but for all the money he holds In 
the world, does it not offer a person, under the Limited Liability 
Act, a privilege and advantage over him ? Ans. I think to that 
extent the Limited Liability Act improves the common law, which, 
to my notion, is barbarous, and not suited to a highly civilised 
country. 

Q. 2280. But, so long as the two laws exist, does it not give an 
advantage to the person under the Act? Ans. It improves the 
pommon law to that extent, by enabling him to contract in a way 
he could not under the common law, that is, by limiting his liability. 
The common law prevents freedom of contract. 

Ans. 2314. According to my view there is no natural law which 
makes a man liable beyond that which he has contracted for, and 
which the other party desires that he should be liable for. 

Ans. 2347. I see no reason why any number of persons might 
not make a compMiy. 

Q. 2348. Tou mean less than seven f Ans. Less than seven, 
or any other number. .... 

Q. 2349. But you would make them still corporations ? Ans. 
Yes, I think it is as good a way of dealing wil^ them as any other ; 
and I would still put something behind their names, when limited, 
to show that they are limited ; so that everybody dealing with them 
should have express notioe. 



The Articles of Association, 

The articles of association consist of a series of niles for 
the regulation of the business of the .company, and have 
to be registered at the same time as the memorandum of 
association. 

They may contain such rules as the persons engaged in 
the formation of the company think fit. 

It is not absolutely essential to register articles of asso- 
ciation, for the Companies Act, 1862, declares that, if no 
articles are registered, certain regulations contained in 
Table A. in the First Schedule to the Act shall be binding 
on the company and the members thereof. These regula- 
tions (commonly referred to as Table A.) rarely suit a 
private company, and the result is that very few private 
companies are formed without special Mt\d&% cA ^^'$.<5>^^a.- 
tlon. 
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The articles of a private company generally commence 
with a clause declaring that Table A. shall not apply, and 
pro\'iding that the directors shall forthwith affix the seal 
of the company to the agreement with the vendors of the 
business, and shall carry the same into effect. Then 
follow clauses providing for various matters, of which the 
principal are the following : — 



Certificates. 

Calls. 

Transfer of shares. 

Forfeiture and lien. 

Increase of capital. 

Borrowing powers. 



General meetings. 

Directors. 

Dividends. 

Accounts. 

Audit. 

Notices. 



It may be convenient to refer briefly to these in order. 

Certificates, 

Each shareholder in a company is entitled to a certi- 
ficate of title to his shares, and these clauses provide for 
the issue. 

The form of a certificate is usually as follows : — 

A., B. and Co., Limited. This is to certify that A., 
of , is the registered holder of ten shares, of <£10 each, 
in the capital of the above-named company, and that upon 
each of the said shares the sum of £10 has been paid up. 

Given under the common seal of the company, this 
day of 

The common seal of the company was 
affixed hereto in the presence of 







\ 



Directors. 

Calls. 

These clauses declare who are to make calls on the 
shareholders, whether the directors, or the managers, or 
the shareholders assembled in general meeting, and what 
notice of a call must be given, &c 

It will be borne in mind that a call cannot be made in 

respect of a share which, by the terms of an agreement as 

above (p. 147), is to be " deemed to be fully paid up." 

And where a partly paid-up share is issued, e./7., a £6 

share with £5 credited as paid up (see supra, \). li^V ot^y 

>ilie balance can he called up. 
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Transfer of Shares, 

In the case of a private company the rules as to the 
transfer of shares require very careful consideration. 
Unless the regulations otherwise provide, a shareholder 
has a right to transfer his shares to any one, and he thus 
has the power of bringing into the company persons who 
may be insolvent or otherwise objectionable. 

Accordingly it is necessary to control this right. Now 
in an ordinary partnership a new member can only be 
introduced by the consent of all the partners, and in a 
private company it is generally desired to preserve this 
rule or to adopt one approximating to it. It is therefore 
commonly provided that no share shall be transferred to a 
stranger so long as any member is willing to purchase at 
the fair value ; that a member desiring to transfer shall 
give notice to the company ; that the company shall offer 
the shares to the other shareholders ; that if withiii a 
certain period the company finds a purchaser the shares 
shall be transferred to him ; and that in case of difference 
the value shall be settled by arbitration. 

The rules as to how the shares are to be offered to the 
other shareholders vary much. Sometimes it is provided 
that the directors shall offer them (a) to the shareholders 
in proportion to the shares already held by them, or (b) to 
the shareholders successively according to the number of 
the shares held by them, or (c) to some particular share- 
holder or shareholders, e.g., the original o-wiier or owners 
of the business, or (d) to the shareholders whose names 
are entered in a register in rotation, or (e) to the members 
successively in order settled by lot. 

Moreover, the rules as to the price to be paid vary con^ 
siderably. Instead of the fair value it is sometimes 
provided that the price shall be a sum equal (a) to the 
amount paid up on the shares, with such addition or 
deduction as the company at half-yearly meetings fixes ; 
or (/;) to the amount paid up with interest since the last 
ordinary meeting, less any interim dividend ; or (c) to the 
amount paid up with an addition proportioned to the 
average profits during a certain period. Where the sale is 
to be at the fair value, it is sometimes provided that not 
more than, say, ten per cent, beyond the amount ijaid \S3^ 
shall he awarded. 
Sometimea it is provided tiial d\mrk% «c "NxcK^Hftk^ ^^s«ns>^> 
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e.^., five years, no share shall be transferred (a) without 
the consent of the holders of, say, three-fourths of the 
shares, or (b) without the consent of a particular person, 
e,g., the original owner of the business. Liberty is very 
commonly given to the original owner or owners to transfer 
some of his or their shares without any restriction, even 
though the other shareholders may be fettered ; and it is 
not imusual to permit a shareholder to transfer to a son, 
daughter, husband, wife, brother, or nephew, or some of 
them. 

Sometimes greater freedom is permitted, and it is merely 
provided that the directors may refuse to register a transfer 
where they are of opinion that the transferee is not a 
desirable person to admit to membership, but in most cases 
more elaborate provisions are inserted. 

The terms of the transfer clauses depend materially on 
the special circumstances, e.g., where the conversion is 
effected with a view to gradually withdrawing, the capitalist 
would have free right to transfer. 

Transmission of Shares. 

Provision has to be made for death, bankruptcy, liquida- 
tion, &c. 

As regards death. 

It is usually provided that the executors or administra- 
tors of a deceased shareholder may be registered as the 
holders of his shares or may transfer them. Accordingly, 
where a member dies, his personal representatives will 
deal with his shares as directed by his will (if any) or 
otherwise as may be arranged. Sometimes their right 
of transfer is restricted, e.g., to sons, daughters, or 
widow of the testator or intestate, and it is provided that, 
before a transfer can be made to any other person, the 
shares must first be offered to the shareholders as above 
(p. 157). Occasionally the company is empowered, within 
a limited period after the shareholder's death, to require 
the representatives to sell to the company's nominee at 
the fair value. But in general the personal representa- 
tives are not much fettered. 

As regards bankruptcy and liquidation. 

Where a shareholder becomes bankrupt, the law provides 
that the light to transfer his shares shall vest in the trustee, 
^ ^e same extent as the bankrupt ox Aiqvn.^a\,\iL^ ^^\.Qrt 
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might have exercised the same if he had not been bank- 
rupt or liquidated. This must be borne in mind, for it 
follows tliat the trustee's right of transfer cannot be 
fettered to a greater extent than the shareholder's right; 
e.^., if the shareholder have a free right of transfer, the 
trustee cannot be compelled before transferring to give the 
other shareholders the option of purchasing. However, in 
a private company, the shareholder's right of transfer is 
generally a good deal fettered, and the trustee is fettered in 
like manner. 

As regards lunacy. 

Special provision is usually made for this, and in most 
cases the committee is authorised or required to transfer. 

As regards marriage. 

It is sometimes provided that the shares of a married 
woman shall be considered her separate property and may 
be dealt with accordingly, or that the husband may with 
the approval of the directors be registered as the holder, 
or that on the marriage of a female shareholder the com- 
pany may compel the transfer of her shares to its nominee 
at the fair value. 

Lien on Shares, 

It is generally provided that the company shall have a 
lien on the shares of each member for all moneys due from 
him, and that if he makes default in paying the same, after 
due notice, the shares may be sold and the proceeds applied 
in satisfying the lien and the balance paid to him. 

Forfeiture of Shares, 

The forfeiture clauses are important for the purpose of 
enforcing the payment of calls. When a call made on a 
member is not duly paid, the directors can bring an action 
in the name of the company for the amoimt, but this 
involves expense, risk, and delay. Instead, therefore, of 
doing this, the directors give notice to the member that if 
he does not pay the amount due his share will be for- 
feited. This generally secures the payment of the amount 
and prevents litigation. Sometimes, however, in a private 
company forfeiture clauses are not inserted, or it is pro- 
vided that they shall not apply to shares held by the 
^ original owner or owners of the business. 

§nq[ease of Capital, 

These' clauses are of great impoxt^'iic^^. ^xx^^^wea ^ ^ysoi.- 



160 THE OLD PLAN OF CONVERSION. 

pany to start with, a capital of X50,000, divided into 6000 
shares of <£10 each, all of which, except perhaps 50 or so, 
have been issued as fully paid up to the person or persons 
from whom the business of the company was purchased. 
Perhaps it may subsequently be found that the working 
capital of the company is too small, and it may be con- 
sidered desirable to obtain, say, £10,000 more. In such 
case the capital will be increased by the creation of 1000 
new shares of £10 each, and if the existing members are 
willing to take the new shares they will be allotted to them, 
or if preferred, they can be offered to their friends or to 
the public by advertisement. Sometimes it is provided 
that, except the shares taken by the subscribers to the 
memorandum of association and those to be issued to the 
vendors, no shares (either in the original or any increased 
capital) shall be issued to strangers until the members 
have been given the option of taking them, e.g., in one of 
the modes stated above (p. 167). 

The terms of allotment will depend on the wants of the 
company. Thus, if the £10,000 is wanted at once, the 
applicants for shares will be required to pay up, say, £6 
per share on application and the balance on allotment ; or 
if only part of the amount is wanted at once, it may be 
stipulated that so much per share shall be paid down and 
the balance by instalments at fixed dates, or when called 
for. 

It is extremely desirable in the articles to give power 
upon an increase of capital to create preference shares. 
If this power is not given by the articles, or by the memo- 
randum of association, it cannot subsequently be obtained. 

The mode in which the capital is to be increased, ie., 
how the new shares are to be created, will be determined 
by the articles. In the case of a private company, it is 
usually given to a general meeting, but it is generally pro- 
vided that the shareholders shall have the option of taking 
the new shares in proportion to the number of the shares 
held by them respectively. In such a case the power will 
be exercised by passing a resolution, e,g. — 

" That the capital of the company be increased to £ 
by the creation of 2000 new shares of £10 each." 

A printed copy of the resolution must be filed with the 
MegistrsLT of Joint Stock Companies, and a formal notice 
of the increase must be given to Kim. 
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Borrowing Powers. 

These require careful consideration. In a private com- 
pany it is not unusual to give an unlimited power of 
borrowing to the directors. Sometimes, however, they 
are empowered to borrow any sum not exceeding a maxi- 
mum amount, e.g,, £10,000. Occasionally they are only 
empowered to borrow with the consent of a general meet- 
ing, I.e., of the majority of the shareholders present in 
person or by proxy at a meeting. In connection with the 
power to borrow the power to mortgage will be conferred, 
for it may be impossible to borrow without giving a 
charge on the property of the company. 

The ordinary mode of securing money lent to a com- 
pany is by the issue to the lender of a debenture, which 
is an instrument under the seal of the company, whereby 
the company binds itself to pay to the lenders a sum of 
money on a certain day with interest in the meantime. 
Sometimes it contains a statement that the said sum shall- 
be a first charge on the property of the company, both 
present and future. In such case it is called a mortgage 
debenture, for it takes effect as an equitable mortgage. 
In order to obtain the sum wanted, it may be necessary 
to issue a number of debentures, e.g,, 100, each for £50 ; 
in such case each debenture will state that ** this is oiie 
of a series of 100 like debentures, which rank pan passu 
as a first charge on the property of the company both pre- 
sent and future." 

If a company makes default in payment of the interest 
or principal of a debenture, the owner can bring an action 
for the amount due, and if it is a mortgage debenture, he 
can have the property of the company sold and applied in 
discharge of the amoimt due. Sometimes mortgage deben- 
tures are secured by a mortgage to trustees. If, in any 
case, it is determined to borrow money on debentures, it 
is usual in a private company to ofiPer the debentures to 
the shareholders in the first place. If they decline to 
advance money the directors will seek it elsewhere. 

Neither the directors or the members of a company are 
under any disability to lend money to it. 

General Meetings, 

These clauses provide for meetmga oi ^"^ ^^t'^'^^^- 
In private companies it is usually pxo\\<ii<5^ Vj '^^ «siC\Oia'^ 
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of association that every share shall give the holder one 
vote. Such a provision generally gives the person or 
persons really interested in the company ample control 
over its affairs. Thus, suppose the case of a firm consisting 
of three persons, who transfer their business to a company 
in consideration of 2000 shares, and that the four extra 
pOTsons who subscribed the memorandum of association^ 
(see supra, p. 152) thereby agreed to take one share apiece. 
It is obvious that these extra subscribers, with only four 
votes between them, have no power of interference as- 
against the 2000 votes of the other shareholders. 

Directors, 

Companies are generally managed by directors, and, 
where a business is converted into a private company, it 
is usual to provide that the original owner or owners, or 
some of them, shall be the directors. Sometimes it is 
provided that the owner or owners shall be entitled to 
hold office for a term of years, or for life, provided he ox 
they continue to hold a certain number of shares ; and 
sometimes an owner is empowered at any time, and fron^ 
time to time, to appoint and remove directors, or some of 
the directors. Occasionally an owner is empowered to 
authorise his executors or trustees, whilst holding a certain 
number of shares, to appoint directors. Where the owner 
on owners hold office on special terms, in conjunction with 
other directors appointed by themselves or otherwise, they, 
are generally described in the articles ag " the governing 
directors," or "the permanent directors," or "the life 
directors," whilst the other directors are called the ordinary 
directors. Sometimes it is provided that all or some of 
the xiirectors shall retire each year, and the company in 
general meeting is authorised to fill up the vacated offices, 
the retiring directors being eligible for re-election. The 
effect of this is, that the majority of the votes controls the 
election. In the case of single ship companies {supra^ 
p. 134), the original owners, or some of them, or some 
firm in which they are interested, are usxiaUy appointed 
managers upon special terms, and subject to the control 
of the company in general meeting. Where this is done, 
the articles generally provide that the company may at 
auj^ time appoint directors, and detename \]\ira ^otal\Qw^ 
guali£cation, remuneration, &c 
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In the case of public companies the difficulties of 
management are very great. The directors rarely hold 
more than a small proportion of the shares of the com- 
pany, and the result is that they exert themselves much 
less -than the members of an ordinary firm. But in the 
case of a private company there is no such difficulty as to 
management, at any rate, so long as the original owners of 
the business remain directors of the company and hold the 
greater part of the shares. They trade with their own 
money. The company is but the continuance of the 
firm. If profits are made they pocket them; if losses 
occur, they must be met out of assets which they have 
personally supplied. In the case, therefore, of a private 
company there is no fear that the directors will be 
negligent of their duties or careless of the interests of the 
concern. 

Powers of Directors, 

It is usual to insert a clause in the articles empowering 
the directors * to exercise all such powers, and do all such 
things as the company can exercise and do, and are not 
required by the articles or by law to be done by the com- 
pany in general meeting. For all practical purposes such 
a clause enables the directors to carry on the business of 
the company just as if it were their own business. They 
have merely to consider whether the company has power 
to do a given thing, and if so they can do it in the name 
of the company. Whether the company can do it depends 
in most cases on the terms of the memorandum of associ- 
ation; e.g.y the company can do anything which is specified 
in its memorandum among its objects, and also anything 
which is reasonably necessary or incident to carrying its 
objects into effect. If the business is to be carried on by 
a manager instead of by directors he will be given similar 
powers. 

Besides giving a general power as above, it is generally 
deemed expedient to give various special powers, e,g,, to 
appoint and dismiss managers, agents, &c., to bring actions, 
&c., to buy and sell, to enter into contracts, &c. These ex- 
press powers are given because persons dealing with direc- 
tors like to see that the articles expressly authorise proposed- 

* In "single ahip companies " these powero ot^ \x«vxsi3\'^ N^«»\ft\ ^H^' 
the managers, supra, p. 134. 
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transactions. Moreover the directors like to see their 
powers set out in black and white. 

Dividends, 

In a private company the power of declaring a dividend 
is generally given to the company in general meeting. 

Accounts, 

The articles always provide for the keeping of the 
accounts of the company, and also for an annual account 
of payments and receipts and a balance-sheet. Sometimes 
the accounts are made up half-yearly. 

Audit, 

Whether the accounts are to be audited by outsiders or 
not will depend on the views of the persons forming the 
company. 

Notices. 

The articles should provide for the service of notices on 
the shareholders. It is important to have a prescribed 
mode of giving notice, because the regulations generally 
require notice to be given upon various occasions, e.g., 
upon a call being made, before forfeiture of a share, of a 
general meeting. 



Completion of Conversion. 

When the memorandum and articles of association have 
been prepared they should be printed and executed. The 
mode in which the memorandum is to be executed can be 
seen by referring to the form given above (p. 153), where 
it will be observed each member signs his name in the 
presence of a witness. The articles of association must 
be executed by the same persons who sign the memoran- 
dum, and the signatures must be duly attested. The 
memorandum and articles of association, having been exe- 
cuted, must be forwarded to London (if the registered 
office of the company is to be in England), and presented 
to the Registrar of Joint Stock Companies (whose office is 
at Somerset House, Strand) for xegiattaUoin.. At the same 
t/me the fees will have to be paid and staixi^a Vi \Jtv^ \itfe- 
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scribed amount impressed on the documents. The memo- 
randum must have a 10«. deed stamp, and it must also 
be stamped in proportion to the nominal capital of the 
company, according to the following table : — 

£ 8, d» 

Where capital doea not exceed £2000 2 

IVbere capital exceeds £2000 the sum of £2 ; and also 
For every £1000 of nominal capital, or part of £1000, 

after the first £2000, lip to £5000 1 

For every £1000 of nominal capital, or part of £1000, 

after the first £5000, up to £100,000 5 

For every £1000 of nominal capital, or part of £1000, 

after the first £100,000 1 

But not more than £50 is to be charged in any case. 

Hence, if the capital is £20,000, the duty will be 
X8 15^, 

The articles of association reqxiire a 10«. deed stamp and 
a 58, registration stamp. 

The documents having been duly stamped, and appear^ 
ing to have been properly executed and in due form, the 
Registrar will file them and give a certificate under his 
hand, stating that the company is incorporated and is 
limited. The Act provides that upon the issue of the 
certificate the company shall come into existence as a 
body corporate — ^an artificial person quite distinct from its 
members. 

Immediately after the issue of the certificate, notices in 
writing, stating where the registered office of the company 
is, and signed by the secretary or some other person on 
behalf of the company, should be given to the Registrar. 

As soon as may be after the incorporation of the com- 
pany, the directors will assemble at a board meeting and 
will pass a resolution : — 

" That the agreement referred to in clause of the 

articles of association be adopted, and that the seal 
of the company be affixed thereto." 

This resolution will be recorded in the minute-book, 
and the agreement will be duly executed by all parties. 

As every agreement for the issue of fully or partly paid- 
up shares for a consideration other than cash must (under 
the Companies Act, 1867, s. 25) be filed with the Registrar 
of Joint Stock Companies, it is usual to execute such an 
agreement as above in duplicate ot \)TV^Y\c».\.^. 'Wv^ ^^'^ 
intended to he filed must be sent to t\i^e o^c^ oi 'Ot^a^^"^^- 
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trar dtdy stamped, t.e., with a 10«. deed stamp, and a 6s, 
registration stamp must there be impressed. It will then 
be filed. Care must be taken that the agreement is filed 
before the shares are issued to the vendor or vendors, 
otherwise they will involve them in serious liabilities. 

At the time fixed by the agreement for the completion 
of the purchase, the property will be made over to the 
company. In order to eflfect this, deeds will be executed 
assigning the leasehold and freehold premises (if any) to 
the company. A deed assigning the goodwill and the 
benefit of all contracts and agreements will also be eXe- 
cxited, and the company will be put in possession of the 
stock-in-trade and other chattels and effects. At the same 
time resolutions will be passed by the directors for the 
issue to the vendors (i.e., to themselves) of paid-up shares, 
pursuant to the agreement, and the certificates of title to 
such shares will be made out and, having been duly exe- 
cuted under the seal of the company, will be handed over 
to the vendors. 

These arrangements having been effected the conversion 
is complete, and it only remains to give notice thereof to 
any persons whom it may concern, e,g.y to the creditors 
and debtors of the firm. The notice will state that the 
business has been converted into a company, and that the 
company will henceforth carry on the concern. Some- 
times a circular is sent to customers asking for a con- 
tinuance of favours. 

It may here be mentioned that where a business belong- 
ing to a firm has been converted into a company, in ac- 
cordance with the old plan as above described, the firm 
dissolves, and a settlement of affairs having been come to, 
a deed of mutual release is generally executed. 
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CHAPTEE IV. 

CONVERSION IN ACCORDANCB WITH TTOE HEW PLAN. 

1. TTie Deed of Settlement 

Wb shall now proceed to explain the mode in which 
the conversion of a business into a private company is 
effected in accordance with the new plan ; and it will be 
assumed that the business to be converted is that above 
(p. 145) mentioned. 

The first step is to settle the preliminary matters there 
mentioned, namely, the value of the concern, and whether 
the shares are to be fully or only in part paid up. This 
having been done, the deed of settlement must be pre- 
pared. 

The parties to this deed will be (1) the owner or owners 
of the business, (2) a trustee (some outsider with whom 
the covenants will be made), (3) the other persons who 
are to join in order to make up the number to seven or 
more. The formal parts of the deed will be as follows : — 

This Indenture, made the day of , between A., B. 

and G. of the first part, D. of the second part, and the several 
persons Who have signed their names and affixed their seals, and 
who shall hereafter sign their names and affix their seals to these 
piesents, of the third part, WITNESSETH that each of the several 
persons parties hereto of the first and third parts respectively, so far 
as relates to the acts and deeds of himself and herself respectively, 
and his and her respective heirs, executors, and administrators, doth 
hereby for himself and herself respectively, and for his and her 
respective heirs, executors, and administrators, covenant with the 
said D. (as trustee on behalf of the others of them), his executors, 
administrators, and assigns, and also as a separate covenant with 
each of the others of them, and his or her executors, admim'strators, 
and assigns, that the several persons parties hereto of the first 
and third parts respectively, and the several other persons who 
shall become members of the company in m&ivnsc Visc%VQa.^^Ait -m^scv- 
tioned, aball while holding shares in the C8bp\\A\ ol ^<^ cs<sts£^«sv^\^ 
and continue (until dissolved under t\ie TptONNaiona Va. V5aa^» \*3w^ 
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hereinafter contained) a Joint Stock Company under the name 
hereinafter specified, and that such company, and the members 
thereof, shall be subject to the regulations following (that is to 
say):— 

[Here will follow the regulations.] 

In Witness whereof the said parties to these presents have here- 
unto set their hands and seals the day and year first above 
written. 



[Signatures and Seals 
of A., B., 0. and D.] 



Signed, sealed, and deli?ered by the above-named A., B., C. and D. 
in the presence of — 

[Signature of witness.] 



Attesting 
witness. 


Signatures and addresses of the 
parties hereto of the third part. 


Number of shares 

taken by each of the 

parties hereto of the 

third part 




W. of 


One. 




X.of 


One. 




Y.of 


One. 




Z.of 


One. 



The regulations to be inserted in the deed will consist 
of a series of clauses numbered consecutively, and will 
include the following : — 

1. Interpretation clause. This will declare, among 
other things, that "the company" means the company 
hereby constituted. 

" The members " means the holders for the time being 
of shares in the capital of the company. 

" The registration of the company " means the registra- 
tion of the company, pursuant to Part VII. of the Com- 
panies Act, IS^2, 
2, The name ot the company shaiW)© X.j'B, «cAC»o. 
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3. The objects for which the company is established are: 

[Here they will be stated as in a memorandum of 

association.] 

4. The capital of the company is £16,000, divided into 
1,600 shares of £10 each. 

5. Until after the registration of the company there 
shall not at any time be more than twenty nucmbers 
thereof. 

6. The said A. shall be entitled to 790 shares, and each 
of them, the said B. and C, to 395 shares in the capital ; 
and each of the several other persons, parties hereto, of the 
third part, shall be entitled to the number of shares in the 
capital set opposite his signatur9 hereto. 

7. The assets specified in the first schedule hereto shall 
be brought into the joint stock by the said A., B. and C, 
and shall be taken to be of the value of £15,800, and 
accordingly the shares, to which they are to be entitled as 
aforesaid, shall be deemed to be fully paid up. 

8. This will provide that the company shall undertake 
the liabilities specified in the second schedule and indem- 
nify A., B. and C. 

9. This will provide for the transfer of the property to 
the company, subject to the liabilities, and that, in the 
meantime. A., B. and C. shall hold it in trust for the com- 
pany. 

The remaining clauses as to certificates, &c., will be 
as if they were the articles of association (supra, p. 156), 
but with some slight modifications, of which the following 
may be mentioned : — 

(a) Table A need not be excluded, for it will not 
apply. 

(b) Provision should be made for keeping a register of 
members and numbering the shares and making minutes 
of proceedings. 

(c) The effect of the transfer of a share should be stated, 
and persons becoming shareholders before the registration 
of the company should be bound to execute the deed if 
required. 

(d) Power should be given to dissolve by special 
resolution ; to a general meeting to change the company's 
name ; to alter the regulationsj by ap^ci\a\. T^^c^^\<3tL. 

(e) Where requisite (e.g., m claviaft %a ^cj ^t^ttevaxvvR^^^ 
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share warrants) any clause will be qualified by the intro- 
duction of the words " after the registration of the com- 
pany." 

The first schedule will specify the assets, and the second 
the liabilities, either in general terms or in more or less 
detail, or by reference to books. 

The deed must be carefully framed, more especially in 
order that the concern may thereby be duly constituted as 
an unincorporated joint stock company, capable of being 
registered under Part VII. of the Act of 1862. See 
further as to this, the note at p. 173, infra. It is not 
necessary, but it is convenient to print the deed for execu- 
tion : by so doing, clerical and other errors are more likely 
to be noticed, and as members will certainly require printed 
copies for use, it seems as well to have the document printed 
at once. The copy for execution should be printed on 
parchment, and after execution should be deposited with 
the company's bankers or elsewhere in safe custody. The 
deed requires a 10^. deed stamp, as in the C£tse of an 
ordinary partnership. 

Upon the execution of the deed, the company is con- 
stituted as a common law joint stock company, t.e., a 
partnership of a special description. 

Immediately after the execution of the deed, the 
directors should enter the names of the shareholders in a 
register-book, which should show the number of shares 
taken by each, and the distinguishing number of each 
share. 

The assets should then be transferred to or vested in 
the company, as to chattels by delivering, and as to other 
property by conveyance or assignment. Any deed re- 
quired should be stamped with a 10«. deed stamp, but no 
ad valorem duty is payable on the transfer. 



2. Registration and Completion, 

The next step is to hold a general meeting of the share- 
holders. The notice can be issued immediately after the 
execution of the deed of settlement, and will run as 
follows : — 

Notice is hereby given that an extraoTdinarf ^exkcnX \a%«^^xv^ 
of Hie members of A., B. & Co. wiU bo \ie\d »*. % «a >i)ttft 



REGISTRATION AND COMPLETION. 171 



• day of , at o'clock, for the purpose of considering, 

and, if thought fit, passing the following resolution, namely: 
'*That the company be registered under the Companies Acts, 
1862 to 1880, as a company limited by shares, and that for that 
purpose the company's name be changed to A., B. & Co., Limited." 
Dated, &c. 

, Secretary. 

At the meeting it must be seen that the proper number 
of shareholders requisite under the deed to constitute a 
meeting is present, and the resolutions should be passed 
unanimously, or at any rate by a three-fourths majority,* 
and minutes of the proceedings at the meeting will be 
made and entered in a minute-book and signed by the 
chairman. Application must then be made to the Regis- 
trar to register the company. The form of application 
will state that — 

A., B. & Co., a company constituted by deed of settlement dated 

the day of , desires to register itself as a company limited 

by shares, under the Companies Acts 1862 to 1880, by the name of 
A., B. & Co., Limited, and for that purpose presents the under- 
mentioned documents for registration under the said Act. 

Dated, &c. 

Documents presented for registration with the foregoing applica- 
tion : — 

(1.) Copy of the deed of settlement constituting the company. 

(2.) List of the members of the company, made up to the 

day of . 

(3.) Statement showing the nominal capital of the company, its 
division into shares, the number of shares taken, and 
the amount paid on each share ; also the name of the 
company, and the situation of its reg^tered office. 

(4.) Copy of resolution of the company assenting to its registra- 
tion as a limited company, and adding the word 
" Limited " to its name. 

(5.) Statutory declaration by two du'ectors of the company, 
verifying the particulars set forth in the above documents. 



The application should be signed by a director, secre- 
tary, or other duly authorised officer. 

The copy of the deed (1) can be in writing or in print. 
The list of members (2) and the statement (3) must be 

* No company is to register as a company limited by shares, under 
Part VII. of the Act of 1862, unless an assent to its so registering is 
given by a majority, consisting of not less than three-fourths of such 
of its members as may be present personally or by proxy^ wKft\» 
proxies are allowed, at some generaX Taee\.\xi% ^AMSstttfyaR,^ \ax Sicw^ 
purpose; and in computing the maiority oAi«k ^pcJW,"t«k^«c^Vfc'«i^QRk\>»^ 
to the number of votes to which each. memVicr \a ««\M^^^. 
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flamed in accordance with sect. 183 of this Act. Each 
of the dociunents requires a 5^. registration stamp, and 
(3) must be stamped in proportion to the capital, as in the 
case of a memorandum of association. 

These things having been done, the Registrar will issue 
a certificate, stating that the company is incorporated 
under this Act and is limited, and thereupon the company 
becomes incorporated accordingly, and the conversion is 
complete.* 

By virtue of this Act, all the property of the company 
at the date of registration passes to and vests in the com- 
pany as incorporated for all the estate and interest of 
the company therein. Accordingly, if before registration 
the property was transferred to the company, no further 
conveyance or transfer is requisite, but where the regis- 
tration is effected before the transfer of the property, or 
some part of it {e.g,, freeholds and leaseholds), the transfer 
will be completed after the registration. No cui valorem 
duty is payable on the transfer. 

After the registration the company will stand as nearly 
as may be in the position in which it would have stood 
if this conversion had been effected in accordance with the 
old plan, and the deed of settlement will be regarded as 
is memorandum and articles of association amalgamated, 
and will operate accordingly. See sects. 192 to 196 of 
this Act. 

The principal object of the new plan is, to avoid the 
heavy expense in respect of tid valorem duty which the 
old plan very commonly entails. Under that plan the 
conversion is effected pursuant to an agreement for sale 
(ante, p. 147), and accordingly any conveyance or transfer 
executed is chargeable with ad valorem duty at the rate of 
lO*. per cent, on the consideration. When the considera- 
tion is large the duty is onerous, e,g,y in the case of 
.£100,000 it is .£500, and in some cases the dutyamoimts 
to several thousand pounds. This is felt to be a hard- 
ship, for in substance the same persons are both vendors and 
purchasers : and the new plan is adopted in order to 
escape the hardship. Where a business is to be converted 
into a private company, and any considerable part of the 



* The £T8t case of conversion in accordsxtcQ mtXi ^e u«w '\^«t]L 
WAS effected under the advice of the wiUer. 
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assets consists of freehold or leasehold property, or debts, 
patent rights, or other property not passing by manual 
delivery, it generally seems expedient to adopt the new 
plan.* But where the assets consist almost exclusively 
of chattels there is no reason for adopting the new plan, 
for the chattels can be handed over pursuant to the agree- 
ment for sale, and in that case no duty will be payable. 
In like manner, there is no reason for adopting the new 
plan when the assets consist of ships, for no ad valor&tn 
duty is payable on the transfer of a ship registered under 
the Merchant Shipping Act. 

* It is now becoming by no means uncommon for partners or 
intending partners, who contemplate the possibility that it may be 
desirable at some future time to convert their business into a private 
company, to adopt a deed of partnership framed-in accordance with 
the new plan. This can be done without introducing any additional 
partners, f<ir a common law joint stock company may consist of less 
than sevoM members. 

The advantage of this scheme is, that, if at any time it becomes 
desirable to convert the concern into a private (limited) company, 
the conversion can be effected with the greatest facility. For no 
new deed of settlement or memorandum and ardcles are required ; 
no valuations or accounts with a view to oonvenion need be made 
or taken ; and no disturbance of rights or liabilities will be occa- 
sioned. The parties have merely to pass a resolution to register 
and proceed in the manner above stated (p. 171), and in due course 
the certificate of incorporation will be issued. But it should, of 
course, be borne in mind that before registration the number of the 
shareholders must be made up to seven, as a company cannot 
register under the Act unless there are seven or more members : 
this will be effected by transferring a share apiece to some rela- 
tions or clerks of the members of the firm. Until registration the 
partners can carry on the concern just as if it was an ordinary part- 
nership. 



Note. 

Az to registration under Part VII, of the Companiea Act, 1862. 

In order that a company n^ay be registered under Part VII. of 
the Companies Act, 1862, it must be "duly constituted by law," and 
must consist of seven or more members, and it may tneref ore be 
convenient here to show that a company formed as above mentioned 
is entitled to be registered. 

According to the common law of England, there c<in b^ tl^^ ^^s«^!s^ 

that a joint stock company may be conaUXM^^Vs ^'i^. TtcoSsa.*^^ 

mode in which ordinary partneTshVpti aiexiwMXVg <»\iaVSteA^-i«!^^'*^ 
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the eye of the law a company is a partnership of a special kind, the 
principal difference being that the shares are transferable wiUiout 
the consent of all the partners. 

The difiference was stated by the late Lord Justice James, in 
Smith V. Anderson, 15 CD. 273 (decided in 1880), thns : <'An 
ordinary partnership is a partnership composed of definite indivi- 
duals, bound together by coutract between themselves to continue 
combined for some joint object, either during pleasure or during a 
limited time, and is essentially composed of the persons originally 
entering into the contract with one another. A company or assod- 
ation (wbich I take to be synonymous terms) is the roralt of an 
arrangement by which the parties intend to form a partnership which 
is constantly changing ; a partnemhip to-day consisting of certain 
memberfi, and to-morrow consisting of some only of those members 
along with others who have come in, so that there will be a constant 
shifting of the partnership, a determination of the old and a creation 
of a new partnership ; and with the intention that, so far as the 
partners can, by agreement between themselves, bring about such a 
result, the new partnership shall succeed to the assets and liabilities 
of the old partnership." 

Common law joint stock companies were formed in large numbers 
before any Act for the registration of companies was passed. They 
were usually constituted by an instrument called a deed of settlement, 
and there can be no doubt of their validity at common law. See 
Lindley, 4th ed. p. 191 ; Smith's Mercantile Law, 8th ed. p. 61 ; 
Wordsworth on Joint Stock Companies, 6th ed. p. 247. 

But after the Registration Act of 1844 (7 & 8 Vict. c. 110), such 
companies, whether small or large, could no longer be formed, for 
commercisJ purposes or profit, by deed merely : they were required 
to register : for the Act was to apply to eveiy joint stock company 
as thereinafter defined, and the definition included " every partner* 
ship whereof the capital is divided or agreed to be divided into shares, 
and so as to be transferable without the express consent of all the 
co-partners." However, this Act was repealed by the Companies 
Act, 1862, and the only restriction which that Act places on the 
common law right to form a company is contained in section 4, 
which provides that no company, consisting of more than twenty 
members, shall be formed after the commencement of the Act for 
the purpose of carrying on any business that has for its object the 
acquisition of gain, unless it is roistered under the Act, or is other- 
wise formed, as therein mentioned. So that as regards the formation 
of companies consisting of less than twenty members the common 
law is restored. 

The Joint Stock Companies Act, 1857, only allowed the registra- 
tion of companies (not formed thereunder) where they had been 
" duly constituted by law prior to the passing of this Act,** but the 
Act of 1862 (section 180) allows every company existing at the 
commencement of the Act, and " any company hereafter formed in 
pursuance of any Act of Parliament other than this Act, or of letters 
patent, or being a company engaged in working mines within and 
subject to the jurisdiction of the Stannaries, or being otherwise duly 
constituted by Jaw, and consinting of seven or more members," to 
reigister. But a company cannot register aa »i coto^wkj "NixcaVA \s^ 
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shares unless it is *' a joint stock company *' as defined by section 181 
of the Act, viz.f ** a company having a permanent paid-up or nominal 
capital of fixed amount .... and formed upon the principle of having 
for its members the holders of shares in such capital .... and no 
other persons,*' or possessed of certain other characteristics therein 
mentioned. 

However, a company formed as above mentioned (p. 167, et seq,) 
comes within this definition ; and, as we have already seen, it can, 
if consisting of less than twenty members, be ** duly constituted ** by 
deed of settlement. 

This is the view which has been taken by the Registrar of Joint 
Stock Companies, and s. 192 of the Act makes the certificate of in* 
corporation issued by him conclusive evidence that a company is 
authorised to refi;ister. 
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ABORTIVE COMPANIES, 
as to winding-up, 104 

ACCEPTANCES 
of bills, as to, 85 

ACCOUNTS, 

as to keeping, 68, 128, 164 
adoption at meeting, 45 
audit of, 63 
Table A, as to, 123 

ACT OF 1862, 

meaning of expression. {See Preface.) 

ACT OF 1867, 

meaning of expression. {See Preface.) 

ACTION 

for injunction, as to, 108 
by creditors, 113 

ADJOURNMENT 

of meeting, as to, 55, 120 

AGENT, 

power to contract for company, 162 

AGREEMENT 

to take shares, 3 
preliminary, 78, 147, 165 
adoption of, 87 

ALLOTMENT 

of shares, letter o^ 3 

of shares, resolution for, 87 

ALTERATION 

of articles, 28, 58 

AMALGAMATION 

of compamea, mode, 106 
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AMENDMENTS, 

what admissible, 48 
of resolutions, as to, 48 
how dealt with, 49 

ANNUAL 

returns to Registrar, 75 
mode of filling up, 77 

APPLICATION 

for shares, letter of, 3 
for shares, withdrawal, 4 

ARRANGEMENTS 

with creditors, mode of effecting, 107 

ARTICLES OF ASSOCIATION, 
nature of, 2 

what companies have, 2 
if none, how company governed, 2 
when Table A instead of, 2 
right of members to copy, 2 
as to framing, 84 
for a private company, 155, et seq, 
inconvenience of badly framed, 84 
subscription of, 85 
registration of, 86, 165 
" regulations," meaning in this work, 2 
who presumed to know, 2, 109 
alteration of, 28, 58 



ASSIGNMENTS, 
form of, 36 

ASSOCIATIONS, 
illegal, 90 

registration of charitable and others without the word *' limi- 
ted," 95 

AUDIT 

of accoimts, as to, 63, 164 
Table A, as to, 124 

BALANCE SHEET 
in Table A, 124, 126 

BANKRUPTCY 

of shareholders, as to, 13, 140, 159 

BILLS AND NOTES, 

as to signing, 35 
as to acceptmg, 35 
as to indorsing, 36 

BOARD OF TRADE, 
applicHtions to, 68, 96 
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BOOKS 

of company, as to, 73 
where to be kept, 73 
inspeotion of, 74 

BORROWING, 

resolution for, 29 
powers as to, 80, 161 
debentures, 30 
company's facilities, 185 
register of mortgages, 80 
on uncalled capital, 80 

BREACH OF REGULATIONS, 
how to stop, 59 

BRIBES 

to directors, as to, 87 
commissions may be, 87 

CALLS, 

how made, 15, 115, 156 
when invalid, 16 
resolution for, 29 
forfeiture for non-payment, 17 
Table A, as to, 117 

CAPITAL, 

as to fixing, 82, 151, 158 

fees on original, 70 

increase of, as to^ 18, 118, 159 

fees on increase, 70 

reduction of, 20 

writing off lost, 20 

difference between nominal and actual. 111 

Table A, as to increase, 118 

CASH, 

shares payable in cash, 6 

CERTIFICATES 

of title to shares, as to, 5, 115, 156 
of incorporation, 1, 86, 175 

CHAIRMAN 

of directors, 25 
Table A, as to, 122 

CHAMBER OF COMMERCE, 

registration of, 95 

CHANGE OF NAME, 
how effected, 68 

CHARITABLE ASSOCIATIONS 
registration of, 96 

CHEQUES, 

board rule, as to, 25 
bow to be signed, 86 
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CLUBS, 

registration of, 97 

COLLEGES, 

registration of, 96 

COMMISSION 

to directors, danger of, 87 
to other agents, as to, 37 

COMMITTEES, 

i^pointment of, 82 
resolutions for, 29, 82 
of investigation, 49 
Table A, as to, 123 

COMMON SEAL 

of company, as to, 69 

COMPANY (INCORPORATED), 
nature of, 1 
limited by shares, 1 
limited by guarantee, 1, 98 
unlimited, 1 
public, 129 
private, 130, et seq, 
how it differs from a partnership, 174 
formation of, 1, 78, 98 
dissolution, 1, 104 
may hold shaxes, 4 
powers of, 27 
number of members requisite, 83 

COMPANY STATIONERS, 
particulars as to, 115 

COMPANY (UNINCORPORATED), 
formation of, 170, 178 
registration of, 98, 171 

COMPANY (UNLIMITED), 
registration of, 98 

COMPOSITION 

with company's creditors, 107 

CONTRACTS, 

fully paid up shares, as to, 6 

filing, 6, 87 
resolutions, as to, 29 
company's power, 141 
under seal, as to, 82 
not under seal, as to, 82 
verbal, when binding, 32 
form of, 84 
conditional, 84 
" for" the company, 35 
stamp on, 35 
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CONVERSION 

of busmess into company, ai to, 129 
on formation of private company, 145 
expense of, 146 
saving under new plan, 172 

CONVEYANCES, 

form of, 86 

CORPORATTON, 
company is a, 1 

CREDITORS, 

arrangements with company's, 107 

composition with, 107 

hints to, 109 

deemed to know company's regulations,, 109 

how to compel payment, 118 

DEATH 

of shareholder, 12, 116, 187 

of partner, inconvenience of, 187 

DEBENTURES, 

nature of. 111, 185 

DEED OF SETTLEMENT, 

companies formed by, as to, 98 
terms of, 167 

DIRECTORS, 

appointment of first, 22 
appointment by subscribers, 22 
number, 22 
retirement, 22 
responsibility of, 28 
qualification of, 28 
proceedings of, 25, 122 
meetings of, 25 
quorum, 25 
board rules, 25 
in private companies, 162 
chairman, as to, 25 
powers of, 27, 121, 185, 168 
powers, mode of exercise, 29 
removal of, by special resolution, 43 
rotation, 122, 162 

DIVIDENDS, 

usual provisions as to, 62, 162 
resolutions declaring, 62 
out of profits only, 62 
notice of, 62 
rights of members to, 68 
as to payment of, 128 
Table A, as to, 128 
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EXECUTIONS 

against partners and shareholders, as to, 140 

EXECUTORS 

of shareholder, as to, 12, 137 

EXISTING COMPANIES, 

registration of, under Part VII., 98 

EXPENSE 

of conversion, 146 

saving under new plan, 172 

EXTRAORDINARY MEETINGS, 
what are, 39 
procedare at, 47 
minutes of, 44, 66 
Table A, as to, 118 

FEMALE 

shareholders, as to, 4 
marriage, 13 

FILING, 

agreement as to, 6 

FIRM 

may be shareholders, 4 

FORFEITURE 

of shares, as to, 16, 117, 159 
resolution for, 29 
advantage of power, 17 
effect of, 17 
when invalid, 17 
remedy for improper, 17 
injunction to restrain, 17 
Table A, as to, 117 
legal advice, 17 

FORGED 

transfer, as to, 9 

FORMATION OF COMPANY, 

procedure at first meeting, 86 
inducements to, 88 
private companies, 129, et seq, 
unincorporated, 172 

FORMS 

of agreements, 84, 79, 147 
of application for shares, 8 
of allotment letter, 3 
of certificate of title, 5 
of deeds, 36 

of deed of settlement, 167 
of biUs, cheques, &c., 35 
of conveyances, 36 
of memorandum, 153 
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PORMS— corrfmiterf. 
Of Notices, 

on increase of capital, 19 

various, 41, 57 

general meeting, 64 

call, 65 

before registration, 170 
Of Resolutions, 

to allot, 87 

for call, 29 

for forfeiture, 21 

appointing committee, 29 

to borrow, 29 

approving contract, 29 

appointing committee, 32 

of thanks, 47 

as to dividends, 62 

to register, 170 
demanding poll, 50 
as to result of poll, 52 
of minutes, 66 
of annual returns, 74 

application to re^ster existing company, 171 
forms supplied by stationers, 115 

FULLY PAID-UP SHARES, 

no liability on, 6, 145 
contract must be filed, 6 

GENERAL MEETINGS, 
first, when to be held, 39 
ordinary, as to, 39, 161 
extraordinary, as to, 89, 161 
special, as to, 39 
when to be held, 39 
notices of, 40 

what business can be transacted at, 40 
requisition for, 42 
convened by requisitiomsts, 43 
procedure at, 44, et seq, 
chairman, 44 
minutes, reading, 44 
quorum, 44 

adoption of accounts, 45 
show of hands, 45 
how question put, 46 
polls at, 50 
votes at, 52 
votes of thanks, 47 
proxies at, 53 
amendments at, 48 
adjournment of, 55 
minutes of, 66 
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GENERAL MEETINGS— continued. 
minutes, importance of, 68 
Table A, as to, 118 

GOVERNMENT CONTRACTS, 
M.P. disqualified for, 143 

GUARANTEE, 

companies limited by, 193 

HINTS 

to persons dealing with companies, 109 

INCREASE OF CAPITAL. 

mode of effecting, 18 
resolution for, 18 
notice to Registrar, 19 
preference shares on, 20 
fees on, 70 
Table A, as to, 118 

INDORSING 

biUs and notes, as to, 85 

INDUCEMENTS 

to conversion, 129, 144 

INJUNCTION, 

nature of, 108 

mode of obtaining, 108 

advantages of, 109 

to restrain tdira vires act, 60, 108 

winding-up petition, 108 

INSOLVENCY 

of company, what is, 100 

INSPECTION 

of books of company, 78 
of register of members, 72 

mortgages, 30 
of documents with Registrar, 70, 110 

LAND SOCIETIES, 
registration of, 95 

LEASES, 

form of, as to, 86 

LEGATEE 

of shares, 12 

LIABILITY 

of shareholder, 6 

on shares, extent of, 6 

alter transfer, 9 
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LIEN 

on sharM, as to, 18, 159 
enforcing, 18 

" LIMITED " 

must form part of name, 81 
licence to omit, 95 

LIMITED LIABILITY, 

none at common law, 130, 155 

advantages of, 131 

inducement to promotion of companiev, 89, 131 

LIQUIDATION 

of shareholdera, as to, 13 

LIQUIDATORS, 

appointment of, 102, 104 

LOST CAPITAL, 

writing off, as to, 21 

LUNACY 

of partner or shareholder, 140 

MAJORITY, 
rights of, 59 

what requisite for special resolution, 56 
minority must submit to, 60 

MANAGER, 

appointment of, 31 
agreement with, 81 
of single ship companies, as to, 162 

MARRIAGE 

of female shareholder, 18 

MARRIED WOMEN, 
shareholders, as to, 4 

MASTER OF THE ROLLS, 

on the formation of companies, views, 154 

MEETINGS. {See General Meetings.) 

MEMBER 

is a shareholder, 8. (See Shabeholdbr.) 

MEMORANDUM OF ASSOCIATION, 

nature of, 1 

right of members to copy, 2 
mode of framing, 80, 150, 153 
number of subscribers, 83 
registration of, 86 
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MINUTES 

of directors, reading, 26 
of general meetings, 44, 66 
mode of framing, 66 
importance of, 68 
object of signing, 68 

MORTGAGE OF SHARES, 
how effected, 10 

MORTGAGES, 

to secure money borrowed, 30 
register of, 30 

MUTUAL INSURANCE, 
companies for, as to, 93, 97 



NAME, 

as to painting up and using, 68 
penalties in default, 68 
mode of charging, 69 
of company, different kinds, 81 
omission of word " limited," 95 

NEW PLAN 

of conversion, 167 
object of, 172 

NOTES, 

promissory, form of, 35 

NOTICES 

by company, form of, 87 
as to special resolutions, 57 
to members, 64 

of general meetings, 64 

of call, 65 

abroad, 65 
to compiany, 65 
authentication of, 66 
to Registrar, 19, 74, 78 
to members, as to, 125, 164 



OBJECTS 

of company, as to, 82 

OFFICE, 

registered, as to, 81 
notice of situation, 86 
notice of change, 78 

OLD PLAN 

of conversion, as to, 147 
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ORDir^ARY MEETINGS, 
what are, 89 
procedure at, 44 
notice convening, 64 
minutes of, 66 
Table A, as to, 118 

PAID-UP SHARES, 

no liability, 6 

contract must be filed, 6 

PARTNERS, 

power cannot be restricted, 136 

PARTNERSHIP, 

when it is a company, 174 

differs from incorporated company, 136 

inconveniences of, 130, et teq. 

articles framed with a view to conversion, 173 

Amendment Act, as to, 133 

PETITION 

to wind up, as to, 100, 113 
to sanction arrangement, 107 

POLLS, 

how demanded, 50 
when demandable, 50 
mode of taking, 46, 51 
scrutineers, as to, 52 

POWERS 

of directors, 26, 27, 121 

POWERS OF COMPANY, 
how determined, 27 
exercise by directors, 28 

POWERS OF DIRECTORS, 

as to, 26 
exercise of, 29 

PREFERENCE SHARES, 

issue better than borrowing, 31 
sometimes issued by private company, 151 

PRELIMINARY AGREEMENT, 

terms of, 87, 147 
adoption of, 87, 165 

PRIVATE COMPANIES 

incorporated, nature of, 130 
unincorporated, nature of, 174 
advantages of, 180, et seq. 
purposes of, 88 
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PRIVATE COMTANIY^S— continued. 
articles of, as to, 155 
conversion of concerns into, 129, et seq. 
inducements to formation, 88, 129, et seq. 
old plan of conversion, 147 
new plan of conversion, 167 
expense of conversion, 146 
saving by new plan, 172 
deed of settlement on formation, as to, 167 
directors of, as to, 162 
views of the Master of the Rolls as to, 154 
single ships, to work, 134, 150, 162 
subscribers, how many, 152 
transfer of shares in, as to, 157 
transmission of shares in, as to, 158 

PROCEDURE 

at general meetings, 44, et seq, 
at meetings of directors, 24 

PROMISSORY NOTES, 
as to signing, 35 

PROMOTERS, 
who are, 92 
liabilities of, 92 
remuneration of, 92 

PROSPECTUSES, 

mode of framing, 90 

danger of misrepresentation, 91 

contracts to be stated in, 91 

liabilities of directors and promoters, 91 

PROXIES, 

voting by, 63, 120 
stamps on, 53 
when invalid, 55 
Table A as to, 120 

PUBLIC COMPANIES, 
nature of, 129 
inducements to formation, 89 

QUALIFICATION 
of directors, 23 
liabiUty for, 28 

QUORUM 

of directors' meeting, 25 
of general meeting, 44 

RECEIPT 

by company, form of, 37 
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RECOt^STRUOTION 
of company, mode, 105 
advantages of, 106 

REDUCTION OF CAPITAL, 
what is a, 20 
reducing liability, 21 
returning capital, 21 
cancelling lost capital, 21 
** and reduced," as to words, 21 

REGISTER OF MEMBERS, 

nature of, 71 
inspection, right of, 71 

enforcing, 72 
as to trusts, 71 
closing, 72 
rectification of, 72 

REGISTRATION 

under Part I. of the Act, 8Q 
under Part VII. of the Act, 171, 174 
under the Act of 1879, 98 
of returns and notices, 74, 78 

REGISTRATION OFFICE. 

examination of documents at, 69 
fees on registration, 70 
returns and notices to, 74, 78 

RE REGISTRATION 
imder Act of 1879, 99 

REGULATIONS 

of a company, nature of, 2 
breach of, 59 
alteration of, 58 

REMUNERATION 
of directors, 24 
of promoters, 92 

REQUISITION 

for general meeting, as to, 42 

with a view to special resolution, 43 

RESERVE FUND, 
as to the, 61 

RESIGNATION 
of directors, 23 

RESOLUTIONS (see Forms) 
as to allotment of shares, 87 
calls, 29 

committee, 29, 32 
borrowing, 29 
contracts, 29 



RETURNS 

to Begistnir, 71, 73 

ROTATION 

o( directora, na to, 22, 162 



SEAL 

of onmpany, &h to, 69 
board rule as to, 25 

SHARES, 

certificates of, 6 

priiiuljam pa3-able in cash, 8 

SHAREHOLDERS, 

how a perHoti tuay become, 4 

married women, ax to, i, 11 

a company may be, i 

when directors nuj refuse to admit, *, 157 

extent of liability, 6 

executors of, 12, ISS 

SHARE WARRANTS, 
nature ot, 11 
stamp duty on, 12 

iSINGLE SHIP COMl'ANIES, 
nature aed rnniiuUi>li of, 184 
names of, IM 
managers of, 1S2 



SI'ECIAT. RK30LUTI0N, 

i-ai]Ui«itii»i for tneetings to pass, 43 

bow to pass, where directors object, 43 

nature of, GS 

nnUce of meetings for, 57 

oae of, 58 

altering regulations, 53 
STATIONERS, 

/lutioulara as to, 115 
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STOCK, 

conversion of shares into, 20 
Table A, as to, 117 

STOCK EXCHANGE, 
quotation on, as to, 91 

SUBSCRIBERS 

of memorandum, as to, 3, 83 

SUMMARY, 

the annual, 74 

SUPERVISION, 
order as to, 105 

TABLE A, 

copy of, 115 

TRANSFER OF SHARES, 

right of, 7 

restrictions on, 7, 157 

form of, 8 

by deed, 8 

common form, 8 

stamp duty on, 8 

not complete till registration, 9 

inquiries before taking, 9 

forged, 9 

compelling company to roister, 9 

liability of transferor, 9 

executor's right, 12 

Table A, as to, 116 

TRANSMISSION OF SHARES, 

as to, 12, 116, 158 

ULTRA VIRES, 
meaning of, 29 
when special resolution is, 58 
when Court will stop, 59 
proceedings, notice of, 109 

UNLTMITKD LIABILITY, 

nature of, 130 
disadvantages of, 131 
registration with, 97 

VOTES 

on poll, 50, 120 

number to which member entitled, 53 

multiplying by distribution, 53 

by proxy, 53, 120 
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WlfTDING-UP, 

compulsory, 99 

in what cases, 99 
company's petition, 100 
creditor's petition, 100, 113 
shareholder's petition, 101 
paying off petitioner,. 101, 114 

volmitary, 102 

notice with a view to, 102 
liquidators, 103 
extraordinary resolution, 103 
special resolution, 103 
effect of, 104 
under supervision, 105 

WOMEN, 

married, shareholders, 13 



; 
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THE END. 
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